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Al The Arbitration of Contract Terms 
AGG A Summary of a Conference Session 


Marjorie L. Handsaker 


A conference on Arbitration and Wage Stabilization, arranged 
jointly by the American Arbitration Association and Lafayette Col- 
lege, was held in Easton, Pennsylvania, on February 29, 1952. At 
the conference, Dr. Morrison Handsaker, Chairman of the Depart- 
ment of Economics and Business Administration at Lafayette Col- 
lege, presented a paper which summarized the results of a case study 
and analysis of contract arbitration sponsored by the Labor Relations 
Council of the University of Pennsylvania.t The discussants of Dr. 
Handsaker’s paper were Sol Greene, Pennsylvania State Director of 
Organization, International Ladies’ Garment Workers’ Union, Allen- 
town, Pennsylvania ; Frederick H. Knight, Attorney for Management, 
Philadelphia, Pennsylvania; and M. Herbert Syme, Attorney for 
Labor, Philadelphia, Pennsylvania. 


Mr. Handsaker: 


The objective of this paper is to develop the following proposition : 
In arbitration we have an instrument which can be used, more than 
it has been in the past, to settle labor management disputes over the 
terms of contracts in process of negotiation. We are concerned here 
with arbitration of the terms of new or renewed or reopened con- 
tracts, in contrast to the arbitration of grievances under an established 
contract. 

To avoid misunderstanding there are certain points which need 
special emphasis. We believe that it is unquestionably best for labor 
and management to reach agreement themselves on contract terms, 
and, failing that, they should accept mediation, in the hope that a 
common ground can be found. When after continued negotiation, the 


1 The full text will be published in the spring of 1952 under the title: Mor- 
rison Handsaker and Marjorie L. Handsaker, “The Submission Agreement in 
the Voluntary Arbitration of the Terms of Labor Contracts.”. This is one of 
a series of monographs on labor arbitration edited by Dr. George W. Taylor 
and ae John Perry Horlacher, and published by the University of ened 
vania Press. 
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parties are still deadlocked on one or more issues, they often assume 
that these can be resolved only by a trial of strength. Because a work 
stoppage usually brings with it heavy loss to management, labor and 
the public, we suggest that the parties consider voluntary arbitration 
as an alternative. Voluntary arbitration, in which the parties choose 
the arbitrator and agree to abide by his decision, is to be distinguished 
from compulsory arbitration under which the government makes a 
mandatory decision on a disputed issue. 

When voluntary arbitration is suggested as an alternative to a 
threatened work stoppage, the parties frequently refuse on the ground 
that the risk is too great. They say they are willing to arbitrate 
grievances because the amounts involved are usually small, but they 
refuse to arbitrate an issue such as the basic wage rate for the contract 
year. The amount involved is so large that an unwise decision could 
lead to bankruptcy for the company, or a perilously low standard of 
living for the workers. They also say that they do not want a third 
party to write even a part of their contract. Here, they say, an arbi- 
trator determining contract terms would be a “legislator,” which is in 
marked contrast to his role as “judge” when he applies a previously 
accepted contract to a particular situation in a grievance case. 

Dr. George W. Taylor has suggested that in the arbitration sub- 
mission agreement we have an instrument which may meet some of 
these objections. The submission agreement is the document, signed 
by both parties, which submits one or more disputed issues to the 
arbitrator. 

During the past two years, we have examined a number of cases 
in which the parties limited the scope of the arbitrator in their sub- 
mission agreements. Not only did they reduce the risk of misinter- 
pretation by defining precisely the question before the arbitrator. 
They reduced it still further by writing a “limited submission.” Limi- 
tations took two forms: (1) “Specific monetary limits” on the range 
of an award to reduce the financial risk, and (2) “Criteria” specified 
to serve as guides to the arbitrator in reaching his decision, and thus 
to make his function, even in a contract case, more judicial. 

The protection in specific monetary limits can be illustrated by 
contrasting submissions in two actual wage cases. The first reads as 
follows: “Should there be a general wage increase? If so, how 
much?” This we may designate as an “open submission,” or as a 


1 George W. Taylor, “Is Compulsory Arbitration Inevitable?” Proceedings of 
the First Annual Meeting of the Industrial Relations Research Association 
(Cleveland, Ohio, December, 1948), pp. 64-77. 
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“blank check” type. This gives the arbitrator great discretion, but 
does involve maximum risk to the parties in the event he uses poor 
judgment. The second case reads: “What general increase in wages 
shall be granted . . . it being agreed . . . that such general increase 
shall not be less than eight cents nor more than fifteen cents per 
straight time hour.” Here “specific limits” (1), narrowed the risk 
and (2), preserved some of the progress made in negotiation. This 
is in contrast to the more usual practice of withdrawing all concessions 
and reverting to the original demand and offer, before going to arbi- 
tration. 

A variation of the “specific limit” type is contained in another case 
in which it was provided that the arbitrator could grant no individual 
wage increase of more than $25 per month, and that the total of all 
increases should not increase the employer’s payroll by more than 
$25,000 per year. 

Criteria frequently listed in the submission agreement for the gui- 
dance of the arbitrator in reaching his decision are: cost of living, pre- 
vailing wage rates in the area, prevailing wage in the particular in- 
dustry in other areas, “patterns” of wage increase, financial condition 
of the company, competitive conditions in the market, etc. It will be 
noted that these are the factors usually presented by one side or the 
other in hearings before the arbitrator. The difference here is that 
consideration of these precise criteria are guaranteed by the submis- 
sion agreement. The amount of protection obtained from criteria in a 
submission agreement depends on the criteria chosen, the number of 
criteria included, and the weight, if any, assigned to each criterion. 
For example, in a submission agreeing that the wage increase should 
be determined solely by the “pattern” of increase in specified indus- 
tries over a specified time, the award cannot differ greatly from the 
“expectations” of the parties. Another submission which says that 
the preponderant weight shall be given to the financial condition of 
the company, gives definite protection to the company. Other sub- 
missions listing a number of criteria, and specifying no weights, give 
the arbitrator greater opportunity for the exercise of judgment. 
They do, nevertheless, give the parties the assurance that the arbitra- 
tor will use these standards and no others as the basis of his decision. 

In all these cases, the decision to include specific limits or criteria 
or both in the submission agreement is made by the parties themselves. 
The standards are agreed upon after collective bargaining. They 
should be accepted only with the full knowledge of both parties of the 
implications of each standard adopted. 








The Arbitration of Contract Terms 5 





While it might appear that if the parties could agree on standards, 
they could reach the final answer themselves, the existence of a num- 
ber of arbitration cases with limited submissions, shows that the arbi- 
trator was needed to measure the standards and reach a final decision. 
We learned in correspondence with the parties who had arbitrated 
with limited submissions, that in most cases, one or both parties had 
been unwilling to submit to arbitration without the protection of the 
limited submission. In those instances, it is clear that the limitations 
sufficiently reduced the risks which the parties felt were involved in 
arbitration so that they preferred the reduced risk of arbitration to 
the risks and the uncertainties of a work stoppage. 

We do not wish to indicate to you that we believe that in this 
device of the limited submission we have a cure-all for industrial dis- 
putes and work stoppages. We think that arbitration (with or with- 
out a limited submission) would be unlikely to be used where the 
bargaining relationship is very new, or when one side is much stronger 
than the other. We think it is less likely to be used when the matters 
of dispute are matters of principle such as the introduction of the 
union shop into an industry where it has not existed previously. 
Similarly, it is less likely to be chosen to settle a “pioneering demand,” 
such as the initial demand for pensions some years ago. We think 
that voluntary arbitration is more likely to be used when the question 
at issue is one of “how much?” In such cases the parties accepting 
arbitration have a choice between an open submission and a limited 
one. If they have confidence in their arbitrator, and are willing to 
give him discretion it is probably advisable to proceed with an open 
submission. We suggest the limited submission for those parties to a 
deadlocked dispute over contract terms who seek additional protection 
before they are willing to choose arbitration in preference to a work 
stoppage. 


Mr. Greene: 


An attempt to seek an alternative to a strike deserves considera- 
tion. Neither a strike, nor recourse to a third party to settle a dispute, 
represents mature industrial relations. It is desirable, in my opinion, 
that the parties who are able to agree upon arbitration and perhaps 
the limited submission redouble their efforts and agree upon the con- 
tract itself. The parties can avoid the need for arbitration of contract 
terms, (1) by starting long-range negotiations long before the time 
of an actual demand, and (2) during actual negotiations, by weighing 
dispassionately the facts and the statistical evidence in the same man- 
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ner that an arbitrator would consider them. To that end, unions 
should maintain statistical, engineering and research services to fur- 
nish these facts. Arbitration of contract terms should occur only in 
extreme circumstances, usually when external events or “face saving” 
make it necessary. 


Mr. Knight: 


It is important to find a method of avoiding strikes without gov- 
ernment intervention. The voluntary arbitration of contract terms, 
however, does not appear to offer an immediate answer to the problem 
of strikes in basic industries because the disputed issues are often 
matters of principle. It would be exceedingly difficult to develop 
criteria which would induce the parties to arbitrate pensions or the 
union shop. Even in the case of wages, it is difficult to develop cri- 
teria to deal with a question such as a geographical differential. Al- 
though the National War Labor Board used a number of criteria in 
settling disputes involving wages, management and unions have not 
agreed on any objective criteria for universal application to wage 
issues. Furthermore interests of management and unions differ with 
respect to each suggested criterion. For example, instances are rare 
where a company will accept “ability to pay,” if the company is able 
to pay, or labor will accept it if the company is not able to pay. 

Even if management and unions agree on criteria there still remain 
the questions of the relative weights of the criteria, and of differing 
methods of measuring criteria. For example, when cost of living is 
a criterion, results will differ depending on the base year for which 
the cost of living comparison is made. If a “pattern” is specified, the 
choice of firms whose experience is to measure the “pattern” affects 
the result. 

The less exactly the criteria are defined in the submission, the 
greater the risk. The question of whether a limited submission will 
make management and labor accept arbitration depends ultimately on 
how great a risk the party least desiring arbitration is willing to take. 
If the sides can define criteria well enough to minimize risk, they 
should be able to agree on the wage question themselves. 

I do not wish you to believe that I am deprecating in any way the 
use of a voluntary submission in determining new contract terms 
where the parties cannot reach a mutually acceptable solution them- 
selves. I believe, however, that its use in basic national industries 
will be of comparatively limited scope for some years to come, particu- 
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larly with respect to the fundamental differences which are the most 
frequent cause of strikes in basic national industries. 


Mr. Syme: 


Voluntary arbitration of contracts is chosen more often in the 
transit industry and the electric light and power industry and in other 
public utilities than in the situations described by the previous dis- 
cussions. In the public utility industries excessive public pressure 
makes it impossible for a strike to last long enough to perform its 
function of licking either the union or the employer. The parties must 
either settle the dispute themselves or arbitrate it. 

In general, I am willing to arbitrate anything and I would rather 
settle than permit either a strike or arbitration in these industries. 

A strike is an extension of a democratic process and also gives the 
workers a psychological outlet. Therefore, when arbitration must be 
substituted for a strike, I favor opening the hearing to workers and 
their families and letting them experience the drama of arbitration. 

I do not think that the form of the submission agreement influences 
the extent to which voluntary arbitration of contracts occurs. It is 
accepted where there is a mature relationship, or where a recent bitter 
experience with a strike makes it seem preferable. If the parties had 
to agree first on criteria they might find themselves further apart than 
if they write an open submission. 

Experience with criteria under the New Jersey law for the com- 
pulsory arbitration of public utility cases shows that some arbitrators 
have first determined a wage rate and then “rationalized” it with 
criteria. 

Better protection than that afforded by criteria can be had from a 
tri-partite arbitration board which extends the collective bargaining 
process into the arbitrators’ final deliberation. 


Reply by Mr. Handsaker: 


Time did not permit my discussing many aspects of this subject 
which we have treated more fully in the forthcoming monograph. 

Mr. Greene reinforces our belief that it is best for the parties to 
agree on their contract themselves, without the intervention of a third 
party if they can do so. He recommends pre-negotiation conferences 
and the objective study by the parties of the facts in the case, so that 
they may reach agreement. If this study of the statistical facts leads 
to a settlement of the case, this is a desirable outcome. In the course 
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of our study, we learned of two cases in which a study of criteria in 
an effort to write a limited submission led to a settlement. There 
are, doubtless, other instances. 

Mr. Knight referred to the difficulty of writing criteria to settle 
questions of “principles,” by arbitration, and we concur in this. We 
think that the “limited submission” is probably more useful for cases 
involving questions of “more or less.” “Specific limits” appear to 
give more definite protection and a better indication of the “area of 
acceptability” than do criteria, although the latter can be used as 
standards for more types of issues. When criteria are used as stand- 
ards the degree of risk can be narrowed by limiting the number used 
in the submission agreement, and by specifying the relative weight 
of each criterion. We have seen cases in which a preponderant weight 
was given to one standard such as “ability to pay.” In other cases, 
the submission agreement has specified the base date for a cost of 
living comparison, indicated the period for retroactive pay, if any, and 
listed the types of firms to be used in measuring the “pattern” of wage 
increase, and thus has narrowed the possibility of different interpre- 
tations. 

As Mr. Knight implies, a given criterion may give “economic justi- 
fication” to one side at one stage of the business cycle and to the 
opposite side at another stage. In the cases with criteria in the sub- 
mission, which we examined, the parties customarily adopted several 
criteria, balancing the current advantage of each criterion to each side 
and agreeing on the entire list through collective bargaining. The 
existence of a number of cases where criteria have been used in a sub- 
mission shows that in these instances at least, the parties were able to 
agree on standards, but had not been able to reach a final answer 
without arbitration. There was evidence of genuine disagreement 
rather than “face saving” in these cases. 

We agree with Mr. Syme that the parties may, in some instances, 
prefer a tri-partite arbitration board to a limited submission in con- 
tract arbitration. We found some cases in which both means of pro- 
tection had been used in the same submission agreement. Especially 
when a majority award from the board was required, a very extended 
record was developed before agreement was reached. This would 
support the view that the tri-partite board should be an alternative 
to the “limited submission” rather than a reinforcement of it. We 
count the use of either device, or the use of an open submission alone, 
if acceptable, an advance toward industrial peace. 
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Editor’s Note: 


It is interesting to note that there is a continuing growth in the use 
of arbitration for the settlement of contract terms. During the past 
several years the Voluntary Labor Arbitration Tribunal of the Amer- 
ican Arbitration Association has administered such arbitrations for 
the settlement of contract terms between R. H. Macy & Company and 
Department Store Employees Union, Associated Press and American 
Newspaper Guild, the Detroit Edison Company and the International 
Brotherhood of Electrical Workers, the Conestoga Telephone and 
Telegraph Company (Pennsylvania) and the same union, Loew’s In- 
corporated and Screen Publicist Guild, C.I.O., J. F. McElwain Co. 
and New Hampshire Shoe Workers Union, Forstmann Woolen Com- 
pany and the Textile Workers Union, C.I.O., and many others. It 
may also be noted that the Amalgamated Association of Street and 
Electrical Railway Employees developed the arbitration of new con- 
tracts and provided for arbitration of renewals as early as 1900. 

Among the questions submitted in this type of arbitration were 
wages, vacation provisions, sick leave, holidays, social gains consist- 
ing of surgical, medical and hospitalization, pension plans, and the 
union shop. 


THE MINNESOTA LABOR RELATIONS ACT (Minnesota Statutes, 
Chapter 179) provides in Section 179.09 that “when a labor dispute arises which 
is not settled by conciliation such dispute may, by written agreement of the 
parties, be submitted to arbitration on such terms as the parties may specify in- 
cluding among other methods . . . arbitration under voluntary industrial arbitra- 
tion tribunal of the American Arbitration Association.” As the Twelfth Annual 
Report of the Division of Conciliation, Department of Labor and Industry of 
the State of Minnesota, reveals, “the conference table has been the most success- 
ful method of carrying out the basic principle of the Act, which is to use all 
voluntary methods available to avoid a work stoppage.” By policy the operation 
of the Division has been limited to the appointment of arbitrators. Says the 
Report: “We feel that it is unwise for members of our staff to perform dual 
functions of arbiter and conciliator.” 











PHILIPPINE ARBITRATION 


The need for a modern arbitration statute has long been recognized 
in the Philippine Islands. Senator Quintin Paredes, former Resident 
Commissioner to Washington and recently elected Senate President, 
introduced a Bill (S. No. 318) which combines the best features of 
modern arbitration statutes, adapted to prevailing local conditions. 
Since both the old and the new Civil Codes (art. 1820 and sec. 2042 
respectively) authorized the use of arbitration as a method of settling 
disputes, it is hoped that approval of the Bill, on which hearings were 
held early this year, will soon be given. The Explanatory Note to the 
Bill of Senator Paredes contains some very interesting remarks on 
arbitration, which have validity far beyond the boundaries of the 
Philippine Islands, among which are the following: 

“Even under normal conditions court litigation is slow and expen- 
sive and more often than not engenders ill-will, if not enmity, be- 
tween the contending parties. At present the calendars of most of 
our courts of law are heavily congested. 

This situation in a way affects the economic development of the 
country which we all are endeavoring to accelerate. Economic de- 
velopment which, among other things means the expansion of com- 
merce and industry, is naturally accompanied by the increase of com- 
mercial controversies requiring prompt and inexpensive justice which 
the law and its cumbrous and clumsy machinery is unable to render. 
It is pertinent to mention at this point that many modern commercial 
controversies involve complicated technical questions for which some 
judges are not prepared. Our conscientious judges, of course, make 
an effort to study and understand these technical matters before ren- 
dering judgment. But this can only mean adding to the ‘law’s de- 
lays.’ 

To afford the public a cheap and expeditious procedure of settling 
not only commercial but other kinds of controversies, most of the 
states of the American Union have adopted statutes providing for 
arbitration, and American businessmen are reported to have enthusi- 
astically accepted the innovation because of its obvious advantages 
over the ordinary court procedure. For one thing, experts can be 
appointed as arbitrators when the controversy involves technical 
questions, thus insuring a speedier and fairer settlement of the dispute. 

The purpose of arbitration is to destroy disputes. An arbitration 
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is a final determination of the respective claims or rights of the parties 
in the controversy on the basis of proofs. Other forms of settlement 
may dispose of the disputes without these rights being determined or 
proofs being submitted, or a final adjudication being made. Arbitra- 
tion is not this kind of a proceeding. 

In its function as a destroyer of disputes, arbitration differs from 
every other known attack on disputes. Of these there are many. One 
is negotiation, this being a long process of diplomatic conversation. 
Another is conciliation where a neutral person or agency undertakes 
to change viewpoints or predisposes the minds of the disputing parties 
to an amicable settlement. Still another is mediation, a process of 
bargaining whereunder representatives of the parties, sometimes aided 
by a neutral person, undertake to settle grievances and differences, 
generally resulting ina compromise. Or there may be litigation which, 
through a long process of appeals from court to court, may settle one 
issue only to give rise to another. We repeat. Litigation is long, 
tedious and costly ; and we are all aware that the dockets of our courts 
are overloaded and that the processes of the law are slow indeed. 

Arbitration is final, speedy, private and inexpensive. Other proc- 
esses may possess some of these characteristics, but none possess all 
of them—especially finality. The purpose of arbitration is to settle 
a difference or dispute amicably, privately and finally, giving the de- 
cision of the arbitrator the same legal effect as a judgment of the 
Court. To these advantages may be added the belief that arbitration 
maintains good will and preserves business friendships. In these un- 
certain times such advantages are of great importance, for delay in 
the settlement of disputes may become a public menace.” 


INTERNATIONAL CHAMBER OF COMMERCE. Its monthly Journal 
“World Trade,” January 1952, vol. 18 p. 8, refers to the Program of Work 

1951-1953 by its Committee on ‘International Commercial Arbitration, in saying : 

“The Committee will consider methods of simplifying still further the I.C.C.’s 
arbitration procedure, which is a speedy and comparatively inexpensive means 
of settling international commercial disputes. Arbitration, however, has not 
yet received everywhere the full recognition it deserves and international arbi- 
tration awards are not automatically enforceable by law in any country. The 
Committee will continue the study of this most important problem. Finally, 
it will complete the I.C.C.’s publication on COMMERCIAL ARBITRATION 
AND THE LAW THROUGHOUT THE WORLD.” 











Challengeable Trends in Labor Arbitration 


At a Conference sponsored by the American Arbitration Associa- 
tion and the National Academy of Arbitrators, New York-New 
Jersey Region, held at American Arbitration Association headquar- 
ters on December 14, 1951, the afternoon program was devoted to a 
discussion of “Challengeable Trends in Labor Arbitration,” presented 
by Isadore Katz, General Counsel, Textile Workers of America, 
C.1.0., and James P. Mitchell, Vice President, Bloomingdale Broth- 
ers, Inc. 

The Journal is glad to have the opportunity of presenting the 
statements of both speakers. We regret that no record was made of 
the lively discussion by members of the Conference which followed 
these addresses. 

The Conference is one of a number which the American Arbitra- 
tion Association has organized in cooperation with other institutions 
and groups, among them the University of California (Los Angeles), 
the University of Indiana, Hofstra College (Hempstead, N. Y.), 
University of Rhode Island, Southern Methodist Law School (Dallas, 
Texas), Wayne University (Detroit, Michigan), Yale University 
Law School, and Lafayette College (Easton, Pennsylvania). 


Isadore Katz: 


There are three trends in labor arbitration which are most dis- 
turbing and each of these trends, unless successfully challenged, will 
lead to the extinction of labor arbitration as we know it. These 
trends are: (1) The growing pressure by management to confine the 
scope of arbitration to an ever narrowing channel in which obstruc- 
tions are placed by management to prevent the arbitrator from effec- 
tively dealing with the dispute; (2) The gradual transformation of 
arbitration proceedings into facsimiles of judicial proceedings, with 
their rituals, dilatory maneuvers, transcripts of the proceedings, 
briefs of counsel and the additional personnel required to perform 
the increased arbitration workload; (3) The eagerness of the judi- 
ciary to accommodate the requests of management by staying arbitra- 
tion proceedings on the ground that there is no dispute or by vacating 
awards on similar pretexts. 
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The purpose of labor arbitration, or, as it is sometimes referred to, 
industrial arbitration, is to afford a substitute for economic warfare, 
the strike or the lockout, for the resolution of labor management dis- 
putes. To be effective, such arbitration must be swift, inexpensive 
and result in a real resolution of the dispute. Unless both labor and 
management have confidence that their disputes can be resolved by 
arbitration, the arbitral process will give way to another. Labor 
arbitration is not so deeply rooted in the history of labor relations 
that the mind of man runneth not to the contrary. Should these 
trends continue much longer, I think that we will soon be on the 
verge of an abandonment of labor arbitration because one party, man- 
agement, has already indicated its lack of faith in the process and 
the other party, labor, is rapidly being convinced by management’s 
actions that the process is not an adequate substitute for the strike. 

When workers sit across the bargaining table from a management 
that is continually seeking to circumscribe both the arbitrator and 
the types of dispute that may be submitted to the arbitrator, it would 
be surprising if they too were not infected with suspicion of the arbi- 
tration process. When they participate in an arbitration proceeding 
that moves more and more away from the realities of the mine, mil! 
and factory and further and further into the field of technical legal 
proceedings, their suspicions are deepened. Finally, as they become 
aware of the emasculation of the process of arbitration by the courts, 
they are confirmed in their suspicion that what was at first presented 
to them as a method of resolving their disputes with management has 
turned out to be a delusion. 

The first of the trends, management’s increasingly successful at- 
tempts to restrict the scope of arbitration, derives from the same 
roots, historically, as management’s original hostility to labor organi- 
zations and collective bargaining. Both a union and an arbitrator 
constitute restraints upon unilateral action by management. In a 
sense, however, such an analysis merely restates the problem rather 
than moving it forward to a solution. Unions exist, in part, for the 
purpose of curtailing management’s unilateral actions, and arbitra- 
tors exist for the purpose of resolving the disputes between the par- 
ties by a method other than trial by combat. 

With increasing frequency in the past decade, management has 
been insisting upon the broadest possible management prerogative 
clauses in which it reserves to itself every possible right and then 
agrees to very carefully drawn clauses upon various phases of wages, 
hours and conditions of work. A no-strike clause is then exacted 
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from the union and the arbitration clause is limited to the interpre- 
tation and application of the specific terms of the agreement. The 
employer’s attorney finally insists upon concluding the arbitration 
clause with the injunction to the arbitrator that he shall not change, 
modify, alter, add to or subtract from the explicit terms of the written 
document. For good measure, and to make sure that the arbitrator’s 
function shall be as unrealistic as possible, he is further admonished 
that he may not “fill any gaps” in the agreement. This latest addition 
to the category of restraint is on the one hand a recognition of the 
fact that negotiators are neither omniscient nor prophets, and on the 
other hand, a determination that the initial inherent inability to come 
to agreement with respect to every matter which might arise in their 
future relationship should not be remedied at a later date during the 
term of the agreement. Aside from the many important consequences 
to the arbitration proceeding itself that flow from these limitations im- 
posed by management, the attitude of management toward arbitra- 
tion induces in the union negotiators a posture of defense. They 
retreat hastily from the object of such hostility and take refuge in 
their own no-strike clause, contending that to the extent that the 
arbitration clause is restricted, the right to strike shall be expanded. 
Thus, instead of creating a means of avoiding strike action, by pre- 
senting a desirable alternative, we are moving in the opposite direc- 
tion. If it is their purpose to persuade workers to avoid strikes 
because justice can be achieved by the process of arbitration, the 
actions of management are surely quixotic. 

There are two ways in which this trend can be reversed. Man- 
agement can see the error of its ways by rational argument; of this 
method I am dubious. Management can see the error of its ways by 
strikes. This method is more costly, but probably more persuasive, 
and, at times, more cathartic. 

One result of the restrictive arbitration clauses has been an enor- 
mous expansion in the number of words per contract. It is now not 
unusual for collective bargaining agreements to total more than 100 
pages exclusive of detailed pension provisions and wage schedules. 
At one time collective bargaining agreements were printed and dis- 
tributed to the employees so that they would have a handy pocket- 
guide to labor relations in the plant. Today the pocket-guide is use- 
less. Even the locker-room lawyer has been put out of business by 
the very complexity of the document. The shop steward and the 
foreman can no longer discuss the collective bargaining agreement 
with any assurance that they know what they are talking about. The 
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business agent and the plant manager are in not much better a posi- 
tion. Lawyers or persons practicing law without a license are now 
indispensable in the day to day settlement of grievances, provided, 
of course, that the collective bargaining agreement permits the griev- 
ances to be settled. 

There are additional obstructions to getting to the arbitrator that 
mangement attorneys have recently been inserting into collective bar- 
gaining agreements. Some agreements now provide that no arbitra- 
tor may hear more than one case. If there are a half dozen unre- 
solved disputes between the parties that might take a day to arbitrate, 
six arbitrators and six separate proceedings are thus required. This 
is a calculated device to discourage arbitration by delaying decisions 
and increasing the cost. The result is that grievances are abandoned 
without being resolved. The employee or group of employees whose 
grievances fall by the wayside for one technical procedural reason or 
another, do not thereafter become the champions of the arbitration 
proceeding. Management further evidences its hostility to arbitra- 
tion, especially in communities that are distant from metropolitan 
areas, by insisting that arbitrators should be local judges or other per- 
sons who reside within the geographic orbit of the employer’s influ- 
ence. They seek not the wise man but rather the one who is prejud- 
iced, if subconsciously, toward management. The union, of course, 
insists, often without avail, that the arbitrator should be one who is 
removed from such pressures. The result of such restrictions upon 
the choice of arbitrators or the matters to be presented has been 
again, a corrosion of the process of arbitration to the extent that the 
worker looks upon the process with an ever more jaundiced eye. 

But he ain’t seen nothing yet. When the worker finally arrives at 
the arbitration proceeding he finds a strange and, if not hostile, at 
least an exasperating world, peopled by lawyers or facsimiles thereof. 
It is not true, however, that lawyers are unnecessary if the contract 
does not permit the grievance to be settled. More and more lawyers 
are sought te argue before the arbitrator whether or not the griev- 
ance is arbitrable, and more and more lawyers are needed to argue 
before the court whether or not the arbitrator should have been per- 
mitted to resolve the dispute. By way of parenthesis, I would like to 
disabuse a few of my friends of the idea, which has had some cur- 
rency lately, that I have been engaged in a crusade to bar lawyers 
from appearing in labor arbitration hearings. While it is true that 
I have had occasion to make some justifiably harsh comments about 
the conduct of my fellows at the bar when they find themselves before 
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a quasi-bar, that peculiar hyphenation deriving from the equally 
anomalous description of arbitration as a quasi-judicial process, my 
criticisms have been directed only at those lawyers who have seized 
the wrong end of the hyphen and have used it to belabor that process 
in industrial relations which needs no prefix to justify its existence. 

Emerging from the parenthesis, we find the worker appearing 
before an arbitrator whose distance from him must be measured in 
light years. The worker has been under the evident misapprehension 
that the issue before the arbitrator was whether a discharge was jus- 
tified or whether the rate should have been that of a second-class 
painter rather than a third-class painter or whether the leave of ab- 
sence broke seniority. But the issue before the arbitrator seems to 
be something entirely different. We find the arbitrator peering out 
from the apertures of the agreement at two lawyers who are arguing 
as to whether they should all be there in the first place. The question 
becomes: is or is not the matter arbitrable and, if it is arbitrable, has 
the Statute of Limitations outlawed the grievance or has the griev- 
ance been properly reduced to writing at the second step of the griev- 
ance procedure and duly endorsed at the third step by the chief stew- 
ard? Instead of a simple, informal presentation of the facts which 
gave rise to the dispute, the proceedings are being steadily insulated 
from the aggrieved workers by the introduction of specialists who 
engage in debates and colloquies in language beyond the ken of the 
workers. Instead of discussing the practical problem in an effort to 
find an acceptable adjustment, the proceedings revolve about the fine 
points of semantics, contract clauses, interpretations, general rights, 
specific rights, reserved powers, etc. The arbitrator is constantly 
reminded that he shall not trespass on contract clauses and that if he 
should, a court will swiftly eject him. 

What should be a proceeding to find adjustments in a continuing 
relationship, becomes more and more adversary. The introduction 
of the lawyer does not ease the strain, for he is often without a deep 
understanding of the problems of industrial relations and treats the 
proceedings as he would the trial of an assault and battery or divorce 
action. The arbitrator, withdrawing from his historical position as 
the wise man to whom parties came with their troubles, soon accepts 
his place in the adversary proceeding and relies upon the representa- 
tives of the contestants to present their cases and a stenographer to 
record every word. These attitudes of aggression induce one of self- 
defense in the arbitrator and he, upon whom the parties rely to solve 
the dispute, relies upon the parties to solve it for him. He then re- 
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quests briefs which are usually unnecessary and often but devices for 
his own safety from criticism. 

We have now come to the point of decision by the arbitrator, 
almost having completed a proceeding that is a caricature of a judicial 
trial as well as a caricature of what industrial arbitration was meant 
tobe. It is a proceeding almost incomprehensible to the persons prin- 
cipally concerned, those who must live with each other from day to 
day in the factory. Thereafter the decision of the arbitrator does 
little to bring the proceeding back to reality. The arbitrator’s opinion 
is not directed at the immediate participants but is cast in the form 
of a report to a higher body, with an eye to publication in one of the 
unofficial reporters. The contentions of the parties are carefully re- 
produced from the briefs and the arbitrator weaves his way through 
the restrictions upon adding to, subtracting from, or filling in the 
gaps of the contract and, paying due obeisance to the published 
opinions of his fellow arbitrators who have been engaged in the same 
tortuous form of composition, writes a lengthy opinion telling the 
parties why he may or may not consider the dispute on the merits. 
If, perhaps, the dispute may be considered on the merits, he goes 
through the same undulations and finally says what he thinks about 
the merits. Even then his weary day is not done; he must then con- 
sider what remedy the contract permits him to award. The contract 
is not very clear on this, although the management lawyer has been 
very careful to provide that the remedy cannot be whatever the arbi- 
trator thinks is necessary to really resolve the dispute. The remedies 
now awarded by arbitrators recall the difficulties encountered in courts 
of law and equity centuries ago. 

I have been painting this with strokes perhaps too sweeping for 
such an audience of keen analysts of the arbitration process, and with 
perhaps a lack of charity toward the officialdom that has been par- 
ticipating in the arbitration process. But I think that my attitude 
reflects accurately that of the lower ranks of both labor and manage- 
ment who are directly affected by the decision or indecision that re- 
sults from the arbitration process today. It is my considered opinion 
that a great number of wildcat strikes can be laid at the door of the 
failure of the arbitration process. Workers no longer have the faith 
that their grievances will be heard or decided on the merits. If their 
grievances are deeply rooted they can be assured that management 
will meet those grievances with a series of frustrating maneuvers. 
The workers have had too many clinical demonstrations that arbitra- 
tion has now become trial by judicial combat and they are now ex- 
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pressing a preference for combat, if that it must be, in terms which 
they can more easily understand. 

Before proceeding to the third challengeable trend, I must advert 
briefly to the professionalism that has affected the arbitration process. 
We now have associations of arbitrators who have drafted elaborate 
codes of ethics and procedures. I understand why the courts and 
the legal profession must operate under extensive statutes and rules 
of practice, but why the impartial wise man needs a code of ethics 
or a rule of procedure is beyond me. I think that these codes and 
rules serve no purpose other than to emphasize that the arbitration 
process is fast becoming an imitation, though an imperfect one, of 
the judicial process. The principle of stare decisis has been working 
its way insidiously into the opinions of arbitrators. The unofficial 
reporters of arbitration decisions may serve the useful purpose of 
recording the judgments of wise men, just as any experience of the 
race should be recorded. But the professional arbitrators, despite 
protestations in their opinions that they are not bound by the pub- 
lished opinions of other arbitrators, increasingly tend to treat other 
decisions as overwhelmingly persuasive. This does not come about 
through any misunderstanding on the part of arbitrators that they 
are legally bound by the decisions but rather because, as the profes- 
sion becomes institutionalized, no member of the profession wants to 
depart from the company of his fellows. It is the pressure of con- 
formity that the arbitrator has such difficulty in resisting, and, in 
some cases, the fear that if he acquires a notorious reputation for 
being a man of independent judgment, he will find the opportunities 
to practice his profession increasingly restricted. I do not mean to 
appear insensitive about this very real problem with which arbitra- 
tors are confronted; I am suggesting that the arbitrators must find 
a solution that will not derogate from the arbitration process itself. 
Again, I may have been painting with too broad a brush in describing 
the transformation of the arbitration proceeding into a feeble imitation 
of a court. I see before me in this audience many arbitrators of 
independent judgment who have a deep concern for the integrity of 
the arbitration process. I know that many of them share my feelings. 

I quickly turn from that subject to the third challengeable trend 
in labor arbitration, the eagerness of the courts to stay arbitration pro- 
ceedings or to vacate awards. Henry Mayer has aptly described the 
attitude of the courts when he said that “like judicial bulls in the 
delicate china-shop of labor arbitration, they gore their way toward 
the destruction of the true, broad purpose of the arbitration process.” 
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While this third trend is of more ancient lineage than the other two 
that I have described, it has been proceeding in geometric progression 
ever since the first two trends have made labor arbitration proceed- 
ings appear ever more judicial. The hostility of the courts was at 
first attributed to judicial jealousy. Now, however, we find that the 
courts are scrutinizing arbitration proceedings as if they were sitting 
as appellate courts over the action of an unhyphenated judicial tribu- 
nal. The problem is not entirely that the courts are reversing arbi- 
trators under the ill-concealed fiction that they are determining 
whether or not the parties ever agreed to go to arbitration, but the 
problem is rather that the arbitration process has so imitated the judi- 
cial, that the judges, like the workers in the shops, find the difference 
between the judicial and quasi-judicial proceedings more apparent 
than real. Unlike the workers, the judges are in such a familiar at- 
mosphere that, with furious abandon, they approach the arbitrator’s 
award as the judgment of a court of inferior jurisdiction and com- 
petence. 

I do not pretend to know the answer to such judicial conduct. 
I am most certain, however, that it will not be found in making the 
arbitration process more closely resemble the judicial. Nor will it 
help if the arbitrator, when hearing the case, keeps one eye on the 
evidence that is presented to him and strains the other to look over 
his shoulder in anticipatory appeasement of the impending court re- 
view. We have had too much of that lately in another field of labor 
relations. The National Labor Relations Board and its Field Agents 
now view every charge by a union of unfair labor practice with all the 
hostility of a Court of Appeals. The excuse is that the case will even- 
tually go before the court. The result has been that complaints 
against employers for unfair labor practices are now becoming col- 
lectors’ items. Before all of my anger finds its way into that channel, 
I think that it would be better if I summed up. 

The three challengeable trends that I find in labor arbitration occur 
when the process is given birth during the negotiation of the col- 
lective bargaining agreement, when the process flowers during the 
hearing, and when the process is cut down in full bloom by the judicial 
battle-axe. As each trend progresses, the worker increasingly finds 
that arbitration is a less satisfactory substitute for the right to strike. 
The reaction of the workers finds expression in wildcat strikes and 
in the growing reluctance of unions to enter into broad no-strike 
clauses. Whether management will see the handwriting on the wall 
and reconsider its insistence upon restrictive arbitration is a question 
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to which I cannot give an optimistic answer, since American business 
has so often had to learn its lessons in labor relations from a harsh 
teacher. I confidently, but reluctantly, predict that unless these trends 
are reversed, labor arbitration will soon become not a process of 
settling disputes voluntarily, but a process imposed by the state upon 
two unwilling parties. Those who deplore the trend toward “statism” 
or, as they sometimes impishly refer to it, “socialism,” might well take 
heed before labor arbitration has been so completely corroded that its 
only champions will be a few lawyers and not many more arbitrators. 


James P. Mitchell: 


I have no prepared statement, but as Mr. Katz (with laudable 
courage considering the nature of his audience) viewed with extreme 
alarm the present status of the arbitration process, several points 
inevitably came to my mind. In some respects, such as his condemn- 
ing the tendency of certain arbitrators to expand and embroider their 
awards with irrelevant personal philosophy and opinions on issues not 
before them, I certainly agree with him. 

In the main, however, I disagree with Mr. Katz because I put my 
faith in reaching basic labor relations understanding primarily on 
collective bargaining by the parties whereas Mr. Katz would appar- 
ently prefer to shift such responsibility to the arbitrators. I feel that 
Mr. Katz’ preference is both impractical and unwise. With all due 
deference to you arbitrators who perform a vital role in labor rela- 
tions today, I feel that the arbitration profession has not reached 
the point of wisdom, fairness and impartiality where it can take over 
the role of management and labor. Of greater importance I feel that, 
even if it had reached this point, it would not be a healthy condition 
for management and labor to abdicate their policy-making roles. 

In my opinion the lasting decisions are and should be the ones 
which the parties hammer out on the anvil of collective bargaining. 
The arbitrator thus becomes the interpreter and applier rather than 
the formulator of the parties’ decisions. All of Mr. Katz’ objections 
to present day arbitration seem to boil down to his desire that arbi- 
tration be a process of unlimited power but without any prescribed 
and orderly procedure. This seems either anarchy or tyranny but 
not mature and democratic labor relations. 

Perhaps I should point out that my experience with arbitration has 
not been the broadest since I am a management representative dealing 
mainly with one union. Nevertheless, I believe that others with 
broader experience will corroborate my opinion regarding the func- 
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tion of arbitration. It is by no means new or original with me and 
has best been stated long ago in the Merchants’ Law Chapter 15 pub- 
lished in 1622 in words which I feel are equally applicable today. 


“The second mean, or, rather, ordinary course, to end the 
questions and controversies arising between merchants is by 
the way of arbitrament, when both parties do make choice of 
honest men to end their causes, which is voluntary and in their 
own power, and therefore called arbitrium, or free will, whence 
the name arbitrator is derived: and these men (by some, 
called good men) make their judgments by awards, accord- 
ing to equity and conscience, observing the customs of mer- 
chants, and should be void of all partiality, more or less, to the 
one and to the other, having only care that right may take 
place, according to the truth, and that the difference may be 
ended with brevity and expedition . . .” 


In breaking down this description I call your attention to its first 
requirement, viz., “when parties do make a choice of honest men to 
end their causes”. Mr. Katz significantly omitted any mention of 
the paramount problem of selecting fair and impartial arbitrators. I 
don’t mean that many arbitrators are knowingly biased but I do mean 
it is a difficult job to select an arbitrator who will shed his personal 
prejudices pro or con management or labor and base his decisions 
exclusively on the evidence presented at the arbitration hearing. In 
large measure, management’s desire meticulously to circumscribe the 
scope of the arbitrator’s authority stems from its difficulty in obtain- 
ing a truly impartial arbitrator who is interested only in making a just 
award in the particular case without regard to his selection as an 
arbitrator in some future case. At the present time, our only safe- 
guard in selecting an arbitrator is to see whether he acted with judg- 
ment and fairness in similar situations in the past. When we find such 
arbitrators on the panel submitted by the American Arbitration Asso- 
ciation we prayerfully strike out the names of all others and hope for 
the best. By such means we often—but not always—get an “honest” 
man to hear our arbitrations. 

Also in this connection of obtaining an “honest” man to render a 
just award I disagree with Mr. Katz’ contention that one arbitrator 
should decide many cases at the same time. We now have an agree- 
ment from the union with which I deal that only one case may go to 
one arbitrator at a time. That is a joint voluntary agreement be- 
tween management and union and not inserted unilaterally. We be- 
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lieve that is sound. We believe that we could best describe it by quot- 
ing the Lord’s Prayer, “Lead us not into temptation.” We prefer 
one arbitrator to handle one case at a time based on some very sad 
experiences where we thought there had been an effort on the part 
of the union to gather together, like cats and dogs, cases with some 
merit, and cases completely without merit, in the hope that out of the 
mess an arbitrator would find enough for the union to hand it the 
borderline cases. We prefer that each case stand on its own feet 
before a single arbitrator. 

To return again to the Merchants’ Law, I would like to point out 
its second principle of the arbitration process, namely, “To make 
their judgment by awards according to equity and conscience observ- 
ing the custom of the merchants.” Many arbitrators operate on the 
theory, and I believe Mr. Katz’ theory, that arbitration is a substi- 
tution for collective bargaining rather than a judicial process and 
that a collective bargaining agreement is only a skeleton to which 
substance must be added by the arbitrator. I believe strongly that 
such a viewpoint gets away from the “customs of the merchants.” I 
believe that terms of a contract should not be varied by an arbitrator. 
An arbitrator should not be permitted to insert himself into the col- 
lective bargaining relationship of the parties. I can’t help but think 
about what Mr. Katz said in relation to that subject and I come to 
the conclusion, that he would like the arbitrator to be an adjunct to 
the union’s bargaining. I can’t help but think he has some feeling 
of the inability of the union to bargain properly. I suppose this will 
be taken up in detail during the discussion period but I'd like to 
repeat that in my opinion the terms of the contract should not and 
cannot be varied by an arbitrator. In mature labor relations the 
parties should and do determine their own code of living together as 
embodied in the collective contract. 

The third basic principle of arbitration as set forth in the Mer- 
chants’ Law is “that the difference may be ended with brevity and 
expedition.” Modern arbitrators, I’m afraid, honor this precept 
more in the breach than in the observance. From my reading of 
arbitrators’ awards, I find that many arbitrators, present company 
excepted, are prone to philosophize and to insert items of supposed 
social significance beyond the matter before them which often does 
damage to the collective bargaining status of the parties. I have seen 
opinions expressed in awards, taken out of the context, blown up in 
a union newspaper, which leave the reader with an entirely different 
impression than was intended by the arbitrator and certainly an 

















Challengeable Trends in Labor Arbitration 23 





entirely different impression than was intended by the contract be- 
tween the parties. In other words, I am saying that arbitrators in 
making awards should make no comment outside of the case at hand. 
For example, in a recent award involving job classification the arbi- 
trator gratuitously and in my opinion erroneously and dangerously 
made the following observations: “The arbitrator’s decision is made 
in accordance with the strict language of the contract. The loser, 
however, is entitled to protection from this situation and such pro- 
tection should be secured in their next negotiation and should be in- 
corporated into the contract.” 

I have another comment which I’d like to make with relation to 
trends in arbitration. One of the things that troubles me is that 
many unions, at least in New York, are prone to take to arbitration 
cases without merit, because either there is political pressure within 
the union which must necessarily have some safety valve or because 
the union leadership is either unwilling or unable to tell the member 
that he has no case. This union practice of abusing the arbitration 
process will necessarily lead to the very result which Mr. Katz de- 
plores, namely, management taking a narrower point of view as to 
what is and should be arbitrable under a collective bargaining con- 
tract. 

In closing my random remarks, I would like to point out that while 
I strongly disagree with Mr. Katz on the function of an arbitrator I 
do agree with him that arbitration hearings often are conducted in 
too formal and legalistic a manner. This doesn’t mean that I favor 
chaos. It does mean that I feel that arbitration should be conducted 
as a middle course between the technicalities of the law courts and 
the informalities of a conference. In short, I feel that arbitrators 
should conduct their hearings in an orderly fashion in which they 
respect parties’ objections of real substance and reject their objec- 
tions of mere form. The problem in this respect is to maintain the 
arbitrator as a judicial party interpreting rather than legislating a 
contract and at the same time to divest the hearing itself of judicial 
formality. We have not reached the millennium by a long shot, but 
I do think we are making progress. 

Finally, I want to say that in spite of all of the hazards that man- 
agement may find in an arbitration proceeding, my own experience 
with arbitrators, perhaps because of our carefulness in selecting them, 
has been that they usually decide the case justly and fairly and they 
need not go outside the collective contract to do so. 











FOREIGN TRADE PROMOTION THROUGH 
ARBITRATION 


At the recent Regional Conference on Trade Promotion, of the 
United Nations Economic Commission for Asia and the Far East 
(see this Journal, 1951 p. 223), it was generally agreed that the 
countries of the region could promote their trade by greater acceptance 
and use of commercial arbitration. It was further recommended by 
several delegations that arbitration associations should be organized 
in all countries where they do not now exist. The delegates also felt 
that there should be legislation in each country giving legal validity 
to arbitration awards, and that there should be regional cooperation 
among the national arbitration organizations. 

The recommendations were as follows (Report of the Conference, 
Document E/CN.11/ Industry and Trade 59 p. 53): 

“1. Arbitration Associations should be organized in countries 
where they do not now exist. Panels for these associations should 
include broad representation of businessmen, engineers, lawyers and 
other professional men, selected both from the nationals of that coun- 
try and of other countries doing business with them. 

2. There is need for simple rules of procedure on such matters as 
the powers of arbitrators, the ways of submitting evidence, the fees 
to be paid, etc. 

3. There should be legislation in each country giving legal validity 
to the arbitration awards, i.e. there should be provisions which would 
make it mandatory for a party to settle disputes by arbitration if 
such a provision was included in the sales contract; and provision 
that the courts would uphold the award regardless of where the arbi- 
tration was held, provided that the award did not conflict with public 
policy or law or that no question of misconduct by any arbitrator was 
involved. 

There was general agreement that the first step needed was a 
strengthening of national arbitration associations. It was also noted 
that as an intermediate step, it would be helpful in many cases if for- 
eign arbitration associations appointed a panel of individuals to serve 
as arbitrators in the countries of the region. It was further recom- 
mended that national organizations could work with central arbitra- 
tion organizations in foreign countries for the mutual settlement of 
disputes and that every encouragement should be given to include 
reciprocal arbitration clauses in contracts. A recommendation was 
made for regional co-operation among the national arbitration organ- 
zations established or to be established in the region.” 
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IS THE KOREAN CONFLICT A WAR? 


This question was an arbitral issue in several admiralty arbitra- 
tions on the interpretation of charter parties. Such charter party 
provided that “in case of war involving the United States . . . this 
charter party is to be terminated after fulfillment of any of the char- 
terer’s commitments.” In the Arbitration Matter of Seven Seas 
Steamship Corp. of New York, Owner of the Steamship Simon Ben- 
son v. Prudential Steamship Corporation of New York, Charterer, 
1951 American Maritime Cases 585-606, the owner had delivered the 
ship to the charterer on July 7, 1950, under a charter party of June 
14, 1950, after fighting had begun in Korea. This fact did not waive 
the owner's right to invoke the war clause. The arbitrator (John W. 
Crandall, Esq., of New York) held that the United States may be 
involved in war without a declaration by Congress to that effect, re- 
ferring to numerous writings and cases covering similar situations of 
undeclared wars, especially the English case of Kawasaki Kisen Ka- 
bushiki Kaisha v. Bantham Steamship Company, Limited (1939) 2 
K.B. 544, involving the cancellation of a charter party “if war breaks 
out involving Japan.” The arbitrator held the owner entitled to ter- 
minate the charter in accordance with the provision of the war clause. 

In another arbitration concerning the Danish Motor Tanker Katrine 
Maersk, 1951 American Maritime Cases 323, a charter party of May 
23, 1944 provided for an option of cancelling the charter “in case of 
war or warlike operations involving the United States of America, 
Denmark and/or two or more of (named) European countries and 
Japan or China.” Three New York arbitrators determined that the 
entry of Chinese Communist forces into Korea in November, 1950, 
was a warlike event justifying the shipowner’s cancellation of a 
charter with the aforementioned clause. The arbitrators did not de- 
cide whether fighting in Korea prior to November, 1950 was a war- 
like operation of sufficient significance to justify the cancellation. 

A contrary view was taken in a case involving the interpretation 
of a clause in a charter party of June 5, 1950 reading as follows: “In 
case of war involving the U.S.A., this charter party to be terminated 
after fulfillment of any of charterer’s commitments for the vessel if 
allowed by the U. S. Government.” In The Yankee Freighter; Man- 
ning Bros., Inc. v. Albatross Steamship Co., Inc., 1951 American 
Maritime Cases 579, the majority of three New York arbitrators held 
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that the conflict in Korea in 1950 and early 1951 was not a war such 
as to permit the owner of an American-flag cargo vessel to cancel the 
charter and to take possession of the vessel under the aforementioned 
clause. With regard to shipping, the following observations were 
made: “Since the advent of the Korean trouble, there has been no 
requisitioning of tonnage, no blockades, freedom of operation of ton- 
nage—without Government direction, negligible changes in war insur- 
ance rates since World War II, negligible changes in new war bonus 
rates which have been in existence since the termination of World 
War II, safety of operation on the high seas. And to clear up any 
misapprehension as to the reason for the high freight market existing 
since November, 1950, let it be stated this has not been due to the 
Korean situation but rather to the huge defense and rehabilitation 
program undertaken by Western Powers.” 


AMERICA ILLUSTRATED, the magazine published for distribution in the 
Soviet Union by the U. S. Department of State, carries in a recent issue (No. 
27) a story of Labor Unions in the United States, with illustrations of the prac- 
tice of industrial arbitration, of which the summary (in English) reads as fol- 
lows: “From its beginnings in the early nineteenth century, the labor movement 
in the United States has grown into an established and powerful force in Amer- 
ica’s economic and political life. The reader first gets a bird’s-eye view of pres- 
ent-day labor-management relations by ‘sitting in’ on negotiations typical of 
collective bargaining. How this process has come to be the generally accepted 
manner of settling labor-management problems in the United States is shown 
historically—from the earliest recognition of unions and their rights—down 
through the past 130 years. Legislation affecting labor is also discussed. The 
position of unions today is described chiefly in the light of their accomplish- 
ments for the workingman, their growing tendency to carry on political activi- 
ties within the framework of the two-party system, and the increasing partici- 
pation of their leaders in civic and national affairs. The picture sequence shows 
the steps in the settlement of a labor dispute through arbitration. The collective 
bargaining contract . . . indicates the way in which freely negotiated agree- 
ments safeguard the rights of labor and management.” 


COPENHAGEN RULES 1950. The twenty-one arbitration rules of the 
International Law Association, which were adopted at the Copenhagen Confer- 
ence, were not considered a real necessity in international trade relations by the 
American Branch of that Association (1950 Committee Reports of that Branch. 
p. 37), particularly as no practical administration of the Rules was provided. It 
has been the American experience that more should be done in the practice of 
coordinating rules of procedure of the agencies which administer arbitration in 
various countries. More recently. this critical attitude toward the Copenhagen 
Rules has been shared in Great Britain where L. C. Green commented on them 
in the (London) International Law Quarterly vol. 4 p. 118 (1951) as follows: 
“The proposals met with great opposition from English lawyers, some of whom 
went so far as to say that they would never be able to recommend the proposed 
rules to any commercial house consulting them.” 

















INTERNATIONAL NOTES 


Air Transport Services. “There is no spot in the world more than 24 
hours from your door” was such a startlingly simple expression of a fact 
brought about by the airplane that it made the best advertising slogan the air 
transport industry had ever known. And the airlines have to a large extent 
made it good. Fast flying is not the whole story, however. Without the paper 
work, and conferences, and struggle that lie behind every attempt between 
nations to find a way to work together, that twenty-four hours might easily 
have remained months and weeks. Governments have also made efforts to 
eliminate delays in the adjustment of controversies which may arise out of air 
transport agreements bilaterally concluded between the various countries. To 
the many provisions on arbitration—see this Journal, 1949, pp. 12, 279; 1950, 
pp. 45, 196—a recent agreement between the United States and Spain may be 
added. (Treaties and International Acts Series 2140). It uses, in its Art. 
XI, the now traditional wording for an arbitration clause whereby “any dispute 
between the contracting parties relative to the interpretation or application of 
this Agreement, which cannot be settled through consultations, shall be sub- 
mitted for an advisory report to a tribunal of three arbitrators, one to be named 
by each contracting party, and the third to be agreed upon by the arbitrators 
so chosen, provided that such third arbitrator shall not be a national of either 
contracting party.” The arbitrators must be named two months after a diplo- 
matic note requesting arbitration is received by either party, and the third 
arbitrator shall be agreed upon within one month after such period of two 
months. The agreement by both parties to “use their best efforts under the 
powers available to them” relies on such a voluntary willingness to “put into 
effect the opinion expressed in any such advisory report.” 


The Postal Administrations of Colombia and Venezuela were in dispute 
over the compensation for a parcel which was sent in 1948 from Bogota to 
Caracas and which the addressee had not withdrawn from the post-office within 
90 days. The parcel was sold as abandoned, although the sender had not been 
notified. Since Venezuela refused compensation on the basis of its internal 
postal regulations, the Director-Generals of the Postal Administrations of 
Argentina and Mexico were designated arbitrators, pursuant to Article 20 of the 
Postal Union of the Americas and Spain, signed at Rio de Janeiro on September 
25, 1946 (Treaties and other International Act Series 1680). They rendered 
an award in favor of Colombia based on the priority which treaty obligations 
have over the domestic law of the contracting states, the Convention expressly 
providing for restitution of non-delivered parcels to the sender. The award is 
published (in French) in L’Union Postale vol. 76 p. 197 (November 1951). In- 
stances of international postal controversies, to which the United States was a 
party, namely, with Norway and with the Netherlands, are described in an 
article by Martin Domke in American Journal of International Law vol. 40 p. 
817. A new Parcel Post Agreement, signed at Madrid on November 9, 1950, 
became effective on July 1, 1951 (Treaties and International Acts Series 2287). 
Controversies which may arise under world wide postal transactions will thus 
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be brought to a binding determination which is reached by arbitral machinery 
within the framework of the Postal Union. 


The Restitution of Gold looted in Rome, Italy, by the Germans in 1943 
was claimed both by Italy and Albania. Italy claims the gold since it was 
provided by Italy through the National Bank of Albania for the backing of 
Albanian currency after the 1939 Italian Fascist invasion of Albania. Italy also 
claims the gold, valued at $2,631,000, under another argument that Albania had 
confiscated assets of the National Bank by a law of January 13, 1945, without 
compensation. Moreover, Great Britain seeks to attach the gold under a judg- 
ment of December 15, 1949, for $2,263,052, rendered by the International Court 
of Justice against Albania, for the injuries and damages arising out of the 
Corfu Channel mine disaster of October 22, 1946. The Gold Commission, com- 
posed of representatives of France, Great Britain and the United States, was 
unable to reach a decision on the rival claims and decided to submit the con- 
troversy to an arbitrator to be appointed by the President of the International 
Court of Justice (see this Journal 1951 p. 111). Georges Sauser-Hall, of Geneva, 
Switzerland, professor of international law and a member of the Permanent 
Court of Arbitration, the recently appointed sole arbitrator, will now have to 
solve that thorny question of international law in which many questions of 
belligerent occupation will be the arbitral issues. 





A Western German Arbitration Court is provided in the proposed Con- 
tractual Agreement of the Western Allies and the Bonn Government to replace 
the Allied Occupation Statute for Germany by mutual agreement. When, in 
implementation of the Lisbon Conference of the North Atlantic Treaty Organi- 
zation, that Court is established, it will consist of nine members. Three will be 
appointed by the Allies, three by the West German Government, and three 
chosen from neutral nations, with a neutral chairman, to decide any issues 
which might arise out of the interpretation of the new Contractual Agreement. 
The arbitrators’ decision on matters within the scope of that Agreement would 
be binding on all parties concerned and thus would eliminate any further con- 
troversy which might otherwise endanger the newly established relationship 
of the Western European countries. 


Lend-Lease settlements which the United States arranged with many coun- 
tries, have not been negotiated with the Soviet Union for more than five years. 
The State Department therefore proposed (Bulletin vol. XXIV no. 618, p. 744) 
to submit to an arbitration panel of three members—each government appoint- 
ing one arbitrator, the third to be appointed by the President of the Interna- 
tional Court of Justice—the question “of what would be fair and reasonable 
terms of financial settlement by the Soviet Government for the Lend-Lease 
articles having civilian utility, except ships, which were not lost, destroyed or 
consumed during the war and which are not returned to the United States.” 
Thus, willingness to arbitrate was manifested in a matter which is indeed of 
minor importance to the economic interests of both countries but which should 
not be allowed to remain an unsettled issue. 
















The Carnegie Endowment for International Peace prepared a working 
paper on Peaceful Settlement and Collective Security for a discussion at the 
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Third National Conference of the U. S. National Commission for UNESCO 
on January 28, 1952. Under the chairmanship of the Endowment’s President, 
Dr. Joseph Johnson, a lively panel discussion was held on many aspects of the 
obligations of United Nations members to settle their disputes. Consideration 
was given to arbitration and other procedures which seemed most likely to 
achieve an improvement in the relations between the Great Powers. The work- 
ing paper mentioned that the General Assembly which, with its subsidiary 
organs, is utilized to mobilize broader support for limited collective efforts, 
“at the same time offers a means of mobilizing wide support for policies and 
programs intended to counter the allegedly aggressive activities of the Soviet 
bloc. In its modern dress, however, the United Nations has lost much of its 
originally conceived character. The Concert of Great Powers has been re- 
placed as the keystone of the arch of peace and security by a complicated struc- 
ture of limited arrangements developed under United States leadership for the 
purpose of defending the ‘free world’ against the Moscow-dominated world.” 


The International Law Commission, established by the General Assembly 
of the United Nations, was prompted to devote one of its main topics to arbitral 
procedure. George Scelle of the University of Paris, France, submitted a 
Preliminary Draft of a Code of Arbitral Procedure. The Code would primarily 
close loopholes which exist in numerous agreements of States providing for the 
settlement of disputes by arbitration. Such agreements very often allow the 
parties to evade their obligations for the constitution of an arbitration tribunal 
and to delay or sometimes make impossible its functioning. After discussion of 
some provisions of the Preliminary Draft dealing with the arbitrability of an 
existing issue, the appointment of arbitrators, their disqualification and with- 
drawal, the Commission requested the Rapporteur to revise his proposals in the 
light of the views expressed by various members. The Second Report on Arbi- 
tral Procedure (Document A/CN. 4/46-1951), comprising 44 detailed articles, 
deserves the consideration of all who are deeply concerned with the develop- 
ment of this important field of international relations. 

In this respect, attention should also be paid to the Handbook of Final Clauses, 
prepared by the Division of Immunities and Treaties, of the Legal Department 
of the United Nations Secretariat (Document ST/LEG/-1951). Its Chapter 
VIII (Arbitration, Interpretation and Settlement of Dispute Clauses) lists the 
various types of clauses providing for the settlement of disputes and differences 
arising out of the interpretation and application of conventions. 

The same considerations which prevail in the field of private arbitration, 
namely, the establishment of permanent machinery and its availability under 
fixed rules of procedure, will finally lead also to institution of Rules and Codes. 
The work of the International Law Committee and of the Secretariat of the 
United Nations will become of decisive value in the promotion of international 
arbitration. 


The National Foreign Trade Council has suggested to the Department of 
State that provision be made for referring disputes which may arise on the safe- 
guarding of United Nations interests and properties in Germany to arbitration 
machinery. Such machinery might be established in the manner of the Italian- 
United States Conciliation Commission under the Peace Treaty with Italy (see 
this Journal, 1951, p. 261). 
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The Permanent Court of Arbitration at The Hague, under its new Secre- 
tary-General Alexandre Loudon, former Ambassador of the Netherlands to the 
United States, may find new possibilities for increased activity. As a continu- 
ing instrumentality of international arbitration, the available panel of arbitra- 
tors will enable litigant governments to quickly dispose of minor disputes, at 
least, which by the very nature of their unsettled state contribute to the de- 
terioration of mutual relations. Such arbitration between governments may be 
initiated in a sphere less dependent on political considerations. Under the 
auspices of an established international agency of long-standing, arbitration will 
contribute to the easing of distrust and delays which often prevent the adjust- 
ment of international controversies. 


The Schumann Plan, as promoted by the French Foreign Minister Robert 
Schumann, to merge the coal and steel industries of France and Germany to- 
gether with those of any other European country in a single market, constitutes 
a step forward to a European Community. Among many new features is the 
creation of its own Court of Justice to deal with the problems arising out of 
the relations among the constituent organs created by the Plan, and arising out 
of complaints by aggrieved governments, enterprises or individuals. One of the 
important powers of the Court will be the right to nullify decisions of the High 
Authority, acts of the Council of Ministers and of the Common Assembly, when 
these bodies are exceeding their powers. This concept resembles very much the 
authority of the Courts of the United States, which may declare laws of Con- 
gress unconstitutional or nullify the decisions of administrative agencies of the 
Government. The need for the creation of readily available and permanent 
machinery for the settlement of controversies within the framework of the 
organization is here recognized at the very outset when the establishment of 
new international bodies is contemplated. 


The Anglo-Iranian Concession Agreement of 1933, between the Anglo- 
Iranian Oil Company, Ltd. and the Imperial Government of Persia, provided in 
its Art. 22 for arbitration of any disputes, each party appointing an arbitrator 
and the two arbitrators agreeing on an umpire. If either party failed to appoint 
an arbitrator within sixty days of having received notice of the request for 
arbitration, the other party was given the right to ask the President of the 
Permanent Court of International Justice te nominate a sole arbitrator who 
would settle the dispute. The British company, considering the Iranian Oil 
Nationalization Law a unilateral act in breach of the Concession, invoked arbi- 
tration and appointed Lord Radcliff the company’s arbitrator. In view of the 
refusal of the Iranian Government to designate its own arbitrator, the British 
company requested the President of the International Court of Justice to nomi- 
nate a sole arbitrator. The President, as it appears from page 48 of the Year- 
book 1950-51, informed the Chairman of the company that “the United King- 
dom Government had filed an Application instituting proceedings which dealt 
with questions that were in certain respects the same as those raised by the 
company’s request. In those circumstances, it was not, for the time being, pos- 
sible to take any action on that request.” Though it remains doubtful whether 
arbitration would have worked in this case of many international implications, 
for a technical reason it came to an end at its very beginning! 
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With the revocation of the Conditions of Employment and National 
Arbitration Order of 1940' on August 14, 1951, the longest period of 
a comprehensive program of compulsory arbitration of labor disputes 
in modern British history came to an end.* Originally adopted as a 
mere wartime expedient, the Order was extended for six years after 
the end of hostilities with the consent of both union and management 
representatives on the national Joint Consultative Committee,’ being 
revoked only after mounting labor unrest over the imposition of crim- 
inal penalties against strikers made its maintenance precarious. A 
new Order continuing some procedures which had been established 
under the old, but lacking sanctions against disputes, is now in effect.* 
The present article attempts to summarize certain aspects of the prac- 
tice, philosophy and results of compulsory arbitration in Great Britain 
during the past decade which may be of interest to American arbi- 
trators.° 

Governmental provision of arbitration services was a familiar feature 
of the British industrial scene in 1940. Over the years the State had 
supplemented the voluntary procedures for negotiation and arbitration 
set forth in the collective agreements of many industries by offering 
assistance in resolving industrial disputes. The Conciliation Act of 


1 gy Rules and Orders, 1940, No. 1305. This is commonly referred 
to as 1305. 

2 Compulsory arbitration had also been in effect during World War I. 

3 This Committee consists of seven representatives each of the British Em- 
ployers’ Confederation and the Trades Union Congress. 
mt, Supplies and Services, 1951, No. 1376: The Industrial Disputes Order, 


5The best sources of information on British arbitration are the Annual 
Reports of the Ministry of Labour, together with its monthly periodical, 
Ministry of Labour Gazette. Two excellent recent books on the subject are: 
Ian G. Sharp, Industrial —— and Arbitration in Great Britain (Lon- 
don, Allen and Unwin, 1950); and M. Turner-Samuels, Industrial Negotia- 
tion and Arbitration (London, ‘Solicitors’ Law Stationery Society, Ltd., 1951). 
Much of the analysis in this article is based on a first-hand study of the 
British arbitration system in the summer of 1951. 
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1896 and the Industrial Courts Act of 1919 gave the Minister of 
Labour authority to aid in the settlement of disputes by use of con- 
ciliation, arbitration or special inquiry. Under the 1919 Act a per- 
manent Industrial Court with tripartite membership was established 
to serve as an agency for voluntary arbitration of disputes submitted 
jointly by both parties. Or the Minister could, if the parties pre- 
ferred, appoint single arbitrators or special ad hoc Boards of Arbitra- 
tion whose members were paid by the government. Thus at the out- 
break of the Second World War Great Britain had evolved flexible 
means for dealing with disputes on the basis of conciliation and volun- 
tary arbitration. 

Sole reliance upon these voluntary measures in wartime, however, 
appeared to the British, as to ourselves, to provide an insufficient 
guarantee of war production. But the method of voluntarism was 
nonetheless used to meet the crisis. Just as the no-strike, no-lockout 
pledge became the foundation of our own wartime policy, so the agree- 
ment of labor and management in Great Britain to forego direct tests 
of economic strength became the basis for the Arbitration Order of 
1940. 

Under this Order the Minister set up an additional agency called 
the National Arbitration Tribunal. Either party to a dispute could 
report it to the Minister who was then obliged to consider whether all 
possible contractual means for its settlement had been exhausted. 
When in his opinion these means had been exhausted, or where there 
were no suitable means of adjustment, he was directed to take any 
steps which seemed to him expedient to promote a settlement of the 
dispute including its reference to the National Arbitration Tribunal. 
It is important to note that this wartime Order was based upon the 
existing structure of collective bargaining, conciliation and voluntary 
arbitration with compulsory arbitration remaining only as a last resort. 
Flexibility likewise was retained, since the government was provided 
with alternative methods and agencies of settlement. Whatever the 
agency employed, however, any decision or award in a case reported 
under the Order was made binding on the employers and workers to 
whom it applied.® 

The teeth of the Order were found in Part II which prohibited 
strikes and lockouts under penalty of prosecution, unless the dispute 
had been reported to the Minister and unless within 21 days of the 
date of the report he had failed to refer the case for settlement in ac- 
cordance with the provisions outlined above.” 


®The award became an implied term of the contract, and enforcement 
could be obtained through suit for breach. 
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Altogether 1722 cases were decided by the National Arbitration 
Tribunal during the eleven years of its existence. The importance of 
the other means available for adjustment can be seen in the fact that 
only half of the cases reported to the Minister for the entire period 
were referred to arbitration, the rest being settled ‘through conciliation 
or collective bargaining. Of those referred to arbitration, however, 
93% went to the Tribunal and the balance to the Industrial Court or 
to ad hoc arbitration. There were, of course, thousands of other dis- 
putes which were settled through collective bargaining or voluntary 
arbitration. Thus the Tribunal was in fact, as it was supposed to be 
in theory, only a court of last resort superimposed upon the normal 
structure of industrial relations. 

Unlike the Industrial Court with its permanent membership, the 
Tribunal was separately constituted for each dispute, usually consist- 
ing of 3 appointed, or as we would say, public, members, one of whom 
was chairman, and two representative members, each being selected 
respectively from panels of persons listed by the Minister after con- 
sultation with the Trades Union Congress and the British Employers’ 
Confederation. Both the labor and the industry panels numbered 25 
persons consisting of national trade union officials and executives of 
employers associations with long experience in collective bargaining. 
It is interesting to note in this connection that although the British use 
a tripartite system of appointment, the representative members are 
supposed to act in non-partisan fashion in deciding cases. The best 
proof of their behavior lies in the fact that, with very few exceptions, 
the decisions of the Tribunal were unanimous. Despite the ad hoc 
composition of the Tribunal, some continuity was achieved through 
the person of the Chairman who generally served on almost all cases.° 

7 Another part of the Order required the observance by all employers of terms 
and conditions of employment not less favorable than recognized terms and 
conditions laid down in voluntary agreements between organizations of em- 
ployers and unions representing a substantial proportion of the employers and 
workers engaged in the trade, industry or district concerned. Questions arising 
under this section were also referable to the Tribunal. 

8 An interesting feature of British arbitration is the use of “assessors” who 
are direct representatives of the parties to the dispute and who may sit with 
the Court or Tribunal in its private sessions to give expert advice, but who 
have no vote in the decision. Such assessors may be appointed either by 
request of the parties or of the arbitration body. 

®Mr. Justice Simonds served as the first Chairman until May, 1944 when 
he was replaced by Sir John Forster who served until January 1, 1946 when 
he became President of the Industrial Court and was succeeded by Lord Ter- 
rington. The latter served until the end of the Arbitration Tribunal, and has 
continued as Chairman of its successor agency, the Industrial Disputes Tribu- 
nal. There has been some overlapping of membership between the Court 


and the Tribunal which undoubtedly makes for greater co-ordination than 
might otherwise be the case, 
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In 1951, the panel of independent members numbered thirteen, of 
whom six were lawyers, including the Chairman, Lord Terrington, 
while the rest were retired Civil Servants, college administrators, and 
professors, only one of whom, however, was an economist !?° 

Proceedings before the Tribunal were marked by the same kind of 
informality which characterizes many arbitration hearings in this 
country. There were no oaths, robes or other trappings of the judicial 
process. The Tribunal had no power of subpoena. Although the 
parties could employ attorneys, their use was not encouraged by the 
Tribunal, and in fact they appeared in only one out of eight cases. 
The hearings proceeded with the reading of submissions by the parties, 
interrupted from time to time by questions from the members. It was 
unusual for the Tribunal to have a transcript made, although the Sec- 
retary, the chief administrative officer of the Tribunal, kept informal 
notes of the proceedings. 

On the issue which has caused so much controversy in this country, 
namely, whether arbitrators should act as mediators, it is interesting 
to observe that the Tribunal itself never actively engaged in mediation. 
In about 10% of its cases, however, the Tribunal referred one or all of 
the issues back to the parties urging them to reach agreement by them- 
selves, but holding the door open for their return in the event of 
failure. Another policy occasionally used by the Tribunal in an effort 
to promote voluntary settlements was that of writing advisory opinions 
setting forth criteria or guides for the adjustment of a particular dis- 
pute, especially one involving intricate wage adjustments. But neither 
the Court nor the Tribunal has engaged directly in mediation, a func- 
tion which they have felt should be left to the regular staff of concilia- 
tors maintained by the Ministry of Labour. 

What distinguishes British arbitration practice most sharply from 
American, however, is the custom of handing down awards without 
any accompanying reasons or opinions, a procedure followed by both 
the Court and the Tribunal. In part this refusal to write opinions 
stems from a desire to expedite the decision," in part from a desire to 


10The Ministry of Labour seems skeptical about using university profes- 
sors of economics on the ground that many of them are too theoretical! The 
Ministry also prefers older men on the assumption that wisdom is a product 
of age! In both these respects there are marked contrasts to American prac- 
tice. Another such contrast lies in the remuneration of arbitrators. The 
Chairman of the Tribunal was paid 8 guineas or $24 per diem, while the rest 
received 5 guineas or $15. 

11 To this American observer the speed of decision-making in British arbi- 
tration was especially remarkable. Usually a case was heard within three to 
four weeks from the date of reference. The decision was forthcoming within 
three or four days after the hearing. This record was not attributable to a 
light case load since approximately four days a week were occupied with 
hearings. 
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avoid arguments among the members who have perhaps been in- 
fluenced by the famous English judge’s advice to his new colleagues: 
“State your conclusions, but never your reasons. Your conclusions 
will probably be right ; your reasons will usually be wrong.” There 
is no doubt that the unanimity of the awards is partly attributable to 
this policy. Most important of all, however, is the desire of the arbi- 
tration tribunals to avoid the creation of precedent which might arouse 
false expectations as to the results in a particular case. Possibly this 
avowed policy of deciding each case on its merits contributed to the 
acceptability of the Tribunal’s awards, although some dissatisfaction 
was registered by a few union leaders who felt that the existence of 
reasons would make it easier for the unions to prepare new cases as 
well as aiding them to convince the rank and file of the merits of a 
“sour” decision. As one union leader expressed it, in terms of an old 
saying, “It is not sufficient that justice be done; justice must seem to 
be done.”’?8 

Another important area of difference from American experience lay 
in the British avoidance of direct wage controls, both during the war 
and in the present period of economic crisis. A question which 
arouses speculation is whether the British system of compulsory arbi- 
tration provided an indirect system of wage control. The answer 
would seem to be in the negative for a number of reasons. In the first 
place, voluntary agreements were completely outside the jurisdiction 
of the Tribunal. In 1950, for example, only 7.5% of the total amount 
of weekly wage increases was attributable to settlements reached 
through mediation and arbitration, the rest coming from direct nego- 
tiations and wage board adjustments.** In the second place, the 
Tribunal’s policy, as noted above, of eschewing principles in favor of 
a case-by-case approach meant that if the Tribunal were in fact im- 
plementing a national wage policy, it managed to keep this intention to 
itself..> Finally, the most important factor during the whole period 
in preventing a spiralling of wages was the restraint shown by the 


12 Quoted in Jerome Frank, Courts on Trial (1950), p. 387. 

13 Proceedings of Trades Union Congress, 1949, p. 380. 

14 Ministry of Labour Gazette, January, 1951. 

15 Even when the Labour Government issued its famous White Paper: State- 
ment on Personal Incomes, Costs and Prices, Feb. 1948 (Cmd. 7344), which 
laid down general guides for limiting wage increases in negotiations and arbi- 
tration, the Tribunal maintained that it was in no way bound by these criteria 
since it was an independent agency. That the government’s policy had an in- 
formal, morally persuasive influence on the Tribunal’s decisions can perhaps 
be inferred, but not proved. 
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unions in formulating and pressing their wage demands.** On the 
whole, therefore, one must conclude that the role of the National Arbi- 
tration Tribunal as a wage stabilizing agency was far less important 
than its function of resolving particular disputes. This brings us toa 
brief analysis of the issues involved in cases before the Tribunal. 

During the war about half the awards dealt with claims for improved 
wages. Others involved questions growing out of manpower short- 
ages, such as transfer allowances, shelter time, dilution pay for women. 
In the post-war period, wages continued to feature as the most prom- 
inent issues in dispute, although a considerable number of cases in- 
volved hours, holidays, incentive pay systems, lunch, sickness and sev- 
erance pay allowances. The majority of cases involved individual em- 
ployers or employees, but some dealt with claims covering whole indus- 
tries or sections. There were relatively few cases involving the inter- 
pretation of agreements, partly because the British do not make the 
same distinction we do between disputes over rights and disputes over 
interests, partly because British unions conceive their principal func- 
tion as that of securing minimum wages and conditions of employment, 
leaving such matters as the selection of the work force, transfer, pro- 
motion and discipline to managerial determination.** 

How successful was compulsory arbitration in eliminating or mini- 
mizing work stoppages? On this point the evidence is inconclusive. 
Statistics on the average number of days lost per year because of work 
stoppages remained relatively constant over the whole period, 1933- 
1950, showing only a slight increase during the war years.4* On the 
other hand it is interesting to note that the amount of idle time lost 
because of work stoppages in the three years after World War II was 
only 4% of that lost during the same period after World War I. 
Undoubtedly other factors such as union responsibility, the presence 
of a Labor Government, and the existence of price controls were more 
important causes of industrial peace than was the Arbitration Order. 

16 The Trades Union Congress officially advocated a policy of wage re- 
straint until the fall of 1950 when rising prices following devaluation and the 
Korean crisis led to a demand for wage increases. The relative stability of 
wages and prices up to this time can be seen in the fact that the cost of 
living index (June, 1947=100) had risen to 116 by the end of 1950, and the 
wage index to 114. 

17 The Tribunal never took cases involving union recognition or jurisdic- 
tional disputes on the ground that these questions were not trade disputes. Its 
power to order reinstatement of dismissed workers was denied by the High 
Court as ultra vires. R.v. R. National Arbitration Tribunal, ex parte Horatio 
Crowther & Co., Ltd., (1947) 2 All E.R. 693). 

18 For more detailed statistical comparisons see A. M. Ross and D. Irwin, 


“Strike Experience in Five Countries, 1927-1947; An Interpretation,” in Indus- 
trial and Labor Relations Review, April, 1951. 
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There were some observers in Great Britain who felt that the effect 
of the Order was simply to substitute illegal for legal stoppages. This 
brings us to the question of enforcement. During the war there were 
109 cases brought under the Order in the courts which involved the 
prosecution of 6281 workers and 2 employers. After the war the 
government refrained from prosecutions, instead dealing with serious 
emergency strikes, such as those of the dockers and the meat handlers, 
through the use of troops to perform essential services. To what ex- 
tent did compulsory arbitration bear any responsibility for these illegal 
walkouts? The debates in the Trades Union Congress provide evi- 
dence that the Order did contribute to a loss of control over their 
members by national union officials. Resentment against restraints, 
the counsel of moderation, and austerity finding no outlet through nor- 
mal bargaining channels became diverted into protest walkouts and 
unauthorized strikes. Although compulsory arbitration cannot be 
singled out as the only factor responsible for this situation, it never- 
theless highlighted the problem of trade union functions under con- 
ditions of full employment, partial nationalization of industry, gov- 
ernmental responsibility, and a severe economic crisis. 

The Order might, however, have survived had the Labor Govern- 
ment not decided late in 1950 to deal summarily with illegal walkouts 
by instituting prosecutions under the Order against the dock workers 
and the London gas workers. Although the dock workers’ conviction 
was set aside on a legal technicality, the gas strikers were convicted 
and given jail sentences which, upon appeal, were subsequently re- 
duced to fines. At this point the Order was doomed, and its revoca- 
tion came, as noted above, in the summer of 1951. The new Order 
establishes an Industrial Disputes Tribunal constituted in a fashion 
identical with that of the Arbitration Tribunal and including the same 
personnel. The prohibition on strikes and lockouts has been removed. 
Instead the Minister may refuse to submit disputes to the Tribunal 
while any stoppage exists, and the Tribunal may refuse consideration 
of a case pending termination of a stoppage. The awards of the 
Tribunal are nominally binding, although the removal of sanctions 
makes their enforcement more a matter of voluntary than of legal 
compliance. 

Some concluding observations on the British experience with com- 
pulsory arbitration might be made as follows: 1) The system worked 
only when it commanded the support of both industry and organized 
labor ; 2) It worked in peace time only when compulsion was not used 
—that is, when sanctions against stoppages were not invoked ; 3) Com- 
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pulsory arbitration did not destroy collective bargaining, nor did it 
end strikes; 4) Such arbitration was not a major factor in wage 
stabilization; 5) Compulsory arbitration was one, but not the most 
important, factor in widening the gap discernible in post-war Britain 
between union leaders and the rank and file. 

It is doubtful whether the accession of the Conservative Party will 
mean any significant change in policy. In fact the Labour Department 
of the Conservative Party in a statement issued in January, 1951 at- 
tacked the old Order as an interference with collective bargaining, and 
promised that a Conservative Government “would view with alarm 
any measure which tended to interfere with the Right to Strike or the 
System of Collective Bargaining.” 

On this issue of preserving the right to strike, both major political 
parties are now seemingly in agreement. Whether this policy will 
survive under the strains of the present international crisis is a ques- 
tion which confronts labor and management in Great Britain as sharply 
as it does their counterparts in the United States. So strong are the 
traditions of voluntarism on both sides of the Atlantic, however, that 
it seems unlikely that either nation, short of major war, will prohibit 
strikes, at least until other measures have been tried and found 
wanting. 

TRADE PRACTICE RULES. The use of uniform contracts as advocated in 
many industries leads also to an increased use of arbitration clauses. Among 
the recent instances, where reference is made to arbitration to be administered 
by the American Arbitration Association, are the Trading Rules governing 
Purchase and Sale of Soybean Oil, as adopted by the National Soybean Pro- 
cessors Association in Chicago, and the Trade Rules of the National Vitamin 
Oil Association. The Narrow Fabrics Industry is also one of the groups 
which adopted arbitration as the principal method of settling commercial dis- 
putes. The Trade Practice Rules for that industry, promulgated by the Fed- 
eral Trade Commission on January 30, 1952 provide: “The industry approves 
the practice of handling business disputes between members of the industry and 
their customers in a fair and reasonable manner, coupled with a spirit of mod- 
eration and good will, and every effort should be made by the disputants them- 


selves to compose their differences. If unable to do so they should, if possible, 
submit these disputes to arbitration.” 


THE LAW REVISION COMMISSION of the State of New York mentioned 
in its 1952 Report to the State Legislature that among the proposals on its 
agenda on which studies have not yet been made, arbitration will also be con- 
sidered, with the following topics: “proceedings initiated by a foreign corpora- 
tion doing business in New York without certificate of authority; avoidance of 
agreement to arbitrate on ground of fraud in performance of sales contract con- 
taining arbitration clause; arbitration when person not party to arbitration 
would be proper party defendant in action at law by person against whom 
agreement to arbitrate is enforced.” 








General Release as a Bar to Arbitration 
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On a number of occasions over the past years, the appellate courts 
of New York have been faced with the question whether arbitration 
will be compelled under an arbitration clause contained in an agree- 
ment, where it is claimed the agreement had been terminated by act 
of the parties.” 

If the agreement had been terminated or otherwise nullified, then 
of course, such a termination would be a bar to a proposed arbitra- 
tion. There would, in effect, be no contract under which a court 
could order arbitration. But—argue the proponents of arbitration— 
does it not defeat the purpose of arbitration to require a judicial deter- 
mination of this question? Whether or not the contract has been ter- 
minated or nullified, they point out, is usually the very question to be 
arbitrated. When is the question of termination or nullification of 
the arbitration provision an issue for the court to decide? When for 
the arbitrator? 

Under the New York arbitration statutes, on a motion to compel 
or stay arbitration proceedings, the only issues for the court are 
whether the contract of arbitration was made, and whether there has 
been a failure to comply with the demand for arbitration.” 

In MATTER OF LIPMAN? and MATTER OF AQUA MFG. 
CO.,* cancellation of the prior agreement containing the arbitration 
clause was asserted as a bar to arbitration. In those cases, it was held, 
on the basis of the statutory language, that a dispute as to whether the 
prior contract was cancelled by act of the parties is for determination 
by the arbitrator.® Similarly it is for the arbitrator to determine the 

1 Matter of Lipman (Haeuser Shellac Co.), 289 N.Y. 76, 83 N.E. 2d 817, 
142 A.L.R. 1088 (1942); Matter of Aqua Mfg. Co. (H. Warshow & Sons, 
Inc,). 179 Misc. 949, 40 N.Y.S. 2d 564, aff’d 266 App. Div. 718, 41 N.Y.S. 2d 
935 (1st Dept. 1943), leave to appeal den. 42 N.Y.S. 2d 917. 

2 New York Civil Practice Act, ss 1450, 1458. 


8 Supra note 1. 
4 Ibid. 


5 Cf. Matter of Kramer & Uchitelle, Inc. (Eddington Fabrics Corp.), 288 
N.Y. 467, 43 N.E. 2d 493, 141 A.L.R. 1497 (1942). Here the contract con- 
taining the arbitration clause was frustrated by force majeure, rather than 
terminated by act of the parties. A stay of arbitration was ordered. 
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validity of a defense that the original contract has been rescinded,°® or 
that the Statute of Frauds bars a recovery.’ Until recently, however, 
the higher courts had not considered the situation where the claim of 
cancellation was based on an express general release of rights under 
the prior agreement containing the arbitration clause. Would the rule 
of the LIPMAN and AQUA MFG. CO. cases be applicable to such 
a situation? Opinions were expressed on both sides of this question.* 

With the recent decision of the Appellate Division, First Depart- 
ment, in MATTER OF CITY SEWING CENTER, INC., there is 
no longer any need for speculation in this regard. Where the papers 
and affidavits of the parties, in the court proceedings as a matter of law 
establish a dispute as to whether the prior agreement, with its arbitra- 
tion provision, has actually been released, that dispute is for determina- 
tion by the arbitration tribunal—not by the court. To the arbitration 
process alone will be left the determination as to the effectiveness and 
scope of the release relied upon as a bar to the claim asserted. But 
for a full understanding of the extent to which the City Sewing case 
represents a landmark in the development of the arbitration process, 
let us turn to the decisions themselves. 

MATTER OF JOHN REMENY was decided in 1948.%° There, 
subsequent to the execution of certain written agreements, differences 
arose between the parties, negotiations ensued, and a settlement was 
made, as part of which general releases were exchanged. Thereafter, 
petitioner, claiming that it was induced to execute and deliver the re- 
lease by respondent’s misrepresentations, sought under Section 1450 
of the New York Civil Practice Act, to compel arbitration of the earlier 
controversies ; and relied upon the arbitration clauses of the original 
contracts. It asserted that whether or not the release had actually ter- 
minated its right to arbitrate disputes under those contracts was a 
question for the arbitrators. The Appellate Division affirmed the 
Supreme Court order staying arbitration, apparently on the ground 
_& Matter of Kahn (National City Bank), 284 N.Y. 515, 32 N.E. 2d 534 
“Fae of Exeter Mfg. Co., (Marrus) 254 App. Div. 496, 5 N.Y.S. 2d 438 
(ist Dept. 1938). 

8 Korzenik, The Abatement of Contract for Arbitration by Subsequent Act of 
the Parties, N.Y.L.J.., March 26, 1951, p. 1066, suggested that the Matter of 
Lipman analysis should apply to the “release” cases. But see Letter to Editor, 
N.Y.L.J., May Ist, 1951, p. 1578. 

® Matter of City Sewing Center, Inc. (Portman Sewing Machine Co., Inc.) 
279 App. Div. 784 (1st Dept. 1952). 

10 MATTER OF REMENY, INC. (JOLICO TEXTILE CO., INC.), 274 


App. Div. 916, 84 N.Y.S. (2d) 706, (1st Dept., 1948), leave to appeal den. 274 
App. Div. 985, 85 N.Y.S. (2d) 896. 
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that there was neither a valid existing contract, nor any issue remain- 
ing to be arbitrated. Until set aside in appropriate court proceed- 
ings, the release to all intents and purposes was valid and a bar to 
arbitration. 

In MATTER OF MINKIN, (1951) the original agreement be- 
tween the parties likewise provided for the arbitration of any disputes.** 
This agreement was then cancelled by express agreement of the parties, 
and a second contract was made, containing a general release clause. 
Respondent subsequently served a demand for arbitration under the 
first agreement, and claimed, in opposition to a motion for a stay, 
that the second contract, with its release provisions, was induced by 
fraud and did not operate as a cancellation or release of the obliga- 
tions under the first agreement. The Appellate Division, in staying 
arbitration, followed the decision in MATTER OF REMENY.” 

MATTER OF BINGER, also decided in 1951, while not involving 
a release as such, is similar to the cases under discussion.* There, con- 
troversies had developed under certain agreements which contained 
provisions for arbitration under the auspices of the American Arbi- 
tration Association. Respondent then instituted arbitration proceed- 
ings, and a settlement actually was effected, as part of which respon- 
dent withdrew the arbitration proceedings by way of a “Stipulation 
of Settlement.” Respondent then sought, in a second proceeding, to 
arbitrate certain issues which, while inartistically phrased, appear in 
substance to have been the same issues embraced within the first arbi- 
tration. The Appellate Division, First Department, refused to com- 
pel arbitration on the theory that “there was no surviving contract 
to arbitrate nor was there an arbitrable issue.’’™* 

Finally, the cause of arbitration was strengthened by the recent de- 
cision in MATTER OF CITY SEWING CENTER, INC., (1952) .** 
There, the seller had agreed to supply buyer with a quantity of sewing 
machines under an agreement which provided for arbitration under 
the Rules of the American Arbitration Association. The parties then 
decided to terminate performance under their original agreement, and 
the buyer gave the seller a general release. Buyer, thereafter, sought, 
by arbitration, to hold the seller liable for its failure to make repairs, 
which it was obligated to do, under the original agreement. In this 

11 MATTER OF MINKIN (HALPERIN), 279 App. Div. 226, 108 N.Y.S. 
(2d) 945 (2nd Dept. 1951). 


12 Ibid. at 949, 


13 MATTER OF BINGER (THATCHER), 279 App. Div. 650, 108 N.Y.S. 
(2d) 993 (1st Dept. 1951). 

14 [bid, 

15 Supra, note 9. 
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instance, the Appellate Division was faced once again with a situation 
where a general release was set up as a bar to arbitration. Seller op- 
posed arbitration on the grounds that there had been a cancellation 
and release of any obligation to arbitrate. Buyer, however, denied 
that the release was a bar. Its denial was based not on any claim of 
fraudulent inducement to the release, as in the REMENY and 
MINKIN cases; rather, buyer claimed the release was restricted in 
scope and never intended to apply to all obligations under the original 
contract. Specifically, the release was not intended by the parties to 
discharge the obligations to make repairs or to arbitrate disputes. 
The Appellate Division directed arbitration on the theory that the 
question of the effectiveness and purpose of the release given was one 
which only the arbitrator could determine.*® 

Thus, in MATTER OF CITY SEWING CENTER, INC., the 
affidavits revealed a controversy as to whether, in fact, there had ever 
been an actual release of the obligations under the original agreement. 
In MATTER OF REMENY and MATTER OF MINKIN, how- 
ever, the parties conceded that the contract containing the arbitration 
clause, and all of the obligations under such contract, had been dis- 
charged bya release. True, the release, if fraudulently induced, might 
have been avoided by judicial fiat, but until avoided, it remained a 
complete discharge of the legal relationships arising out of the earlier 
agreements.’? By the same token, in MATTER OF BINGER, the 
demand in the second arbitration appeared to be nothing more than a 
rewording of the demand in the first arbitration which was admitted 
to have been settled. It follows then that in these cases no arbitrable 
controversy could have existed under the terms of the agreement call- 
ing for arbitration of disputes. 

MATTER OF CITY SEWING CENTER, INC. adopts the 
reasoning of MATTER OF LIPMAN and MATTER OF AQUA 
MFG. CO., although extending it to an area to which it had never be- 
fore been applied—the situation where a prior general release is in- 
voked as a bar to arbitration. From this decision, it now seems clear 
that a question as to whether a contract to arbitrate has been cancelled, 
released or otherwise discharged is an arbitrable issue and is for de- 
termination by the arbitrator, just as any other dispute arising under 
the agreement. But when both parties admit the cancellation of the 
contract containing the arbitration clause (although one party claims 


16 The appellate court affirmed without opinion.. The lower court opinion 
appears in the New York Law Journal, September 26, 1951, p. 632. (S. Ct, 


NY Co.) 
11 MATTER OF MINKIN, supra, note 11, at 949. 
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that such cancellation was fraudulently induced), arbitration will be 
denied. In such a case, the rationale is that as a matter of law there ts 
no arbitrable controversy between the parties arising under the terms 
of the arbitration contract.** 

The release cases then represent a nice balance of vital policy con- 
siderations. At the foundation of the arbitration laws is the belief that 
parties should be given the opportunity to consent to the settlement of 
their controversies, not by the courts, but by the relatively simpler, 
less formal, and less expensive procedures of arbitration. But to re- 
quire the courts to determine, before the parties can proceed to arbi- 
tration, whether the arbitration agreement continues in existence 
would inevitably obscure the respective functions and jurisdiction of 
court and arbitrator, for if the court were to determine whether the 
contract still existed, what would be the function of the arbitrator ??® 
Would he be bound by the court’s finding? If so, then parties who 
had agreed to the determination of their controversies by arbitration 
would find that in violation of their agreement, jurisdiction had been 
pre-empted by courts of law. Or, if the arbitrator should not be 
bound by the judicial determination, superfluous and expensive steps 
would have been taken. Indeed the only tangible result would be 
confusion as to jurisdiction between court and arbitrator. 

On the other hand, it is, of course, clearly in the public interest, 
where parties have settled their differences, that they not be en- 
couraged to litigate further, whether before courts of law or tribunals 
of arbitration. The decisions in MATTER OF REMENY, MAT- 
TER OF MINKIN and MATTER OF BINGER recognize this, 
and provide a workable restriction on the right of a party to invoke 
arbitration—a restriction consistent with the requirement that before 
a court will order arbitration there be a showing, as a matter of law, 
that an arbitrable controversy exists. For arbitration to be ordered, 
it is, of course, necessary, no matter what the basis for the claim that 
the agreement has been discharged, that the facts establish a dispute 
as to whether the agreement to arbitrate survived and as to whether 
an arbitrable issue under the terms of the agreement also survived. 

MATTER OF CITY SEWING CENTER, INC. constitutes 

18 MATTER OF WENGER _& CO. (PROPPER SILK HOSIERY 
MILLS), 239 N.Y. 199, 146 N.E. 203 (1924); MATTER OF INTERNA- 
TIONAL ASS’N, OF MACHINISTS (CUTLER-HAMMER, INC.), 271 
App. Div. 917, 67 N.Y.S. (2d) 317 (1st Dept. 1947) aff’d 297 N.Y. 519, 74 N.E. 
(2d) 464 (1947); MATTER OF GENERAL ELECTRIC CO. (UNITED 
ELECTRICAL RADIO & MACHINE WORKERS OF AMERICA, C.1.0.), 


300 N.Y. 262, 90 N.E. (2d) 181 (1949). 
19 See Note, 43 Columbia Law Review 508 (1943). 
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further judicial recognition that, where parties have agreed to a pro- 
cedure for the settlement of their disputes by arbitration, the agreement 
will be enforced ; and the fact that it is claimed that the agreement to 
arbitrate was allegedly terminated by a general release will in no way 
take the case outside the well established rule that a dispute as to this 
question is for determination by way of arbitration where the parties 
had agreed to that mode of settling their controversies. 


REASONABLE ROYALTIES on pharmaceutical patents were made the sub- 
ject of future arbitration in an agreement between the Schering Corporation and 
the Attorney General of the United States on January 1, 1952. Shares of this 
New Jersey corporation were seized as German-owned during World War II by 
the Alien Property Custodian and recently sold to the highest of eight bidders, 
an investment banking group which offered the stock to the public. The agree- 
ment of January 1, 1952 provides for the granting of non-exclusive licenses for 
various patents in the United States whereby Schering shall advise the appli- 
cant of the royalty which Schering deems reasonable. If the applicant and 
Schering have been unable to agree then “within 60 days from the date such 
application is received by Schering, upon what constitutes a reasonable royalty, 
the applicant may forthwith give written notice to Schering that it elects to 
submit to arbitration, in accordance with the rules then obtaining of the Ameri- 
can Arbitration Association, the determination of a reasonable royalty for the 
requested license, the arbitration tribunal to consist of three arbitrators, all of 
whom shall be citizens and residents of the United States, selected from the 
panels of arbitrators of the American Arbitration Association, in accordance 
with the rules of said Association.” 


PRACTICE ARBITRATIONS for the purpose of acquainting people with 
arbitration proceedings are not held only in this country. The London Insti- 
tute of Arbitrators has regularly scheduled practice arbitrations. A recent one, 
on November 7, 1951, concerning a dispute under a building contract, is described 
in detail on pages 118-139 of the December 1951 issue of the Institute's Journal. 
Of special interest is the fact that this practice arbitration, held at the Royal 
Institute of British Architects, was accommodated in a hall for about 450 per- 
sons. The Institute had not less than 2000 applicants for attendance, a sign of 
the great interest shown in Great Britain in the knowledge of arbitration prac 
tices and procedures. 


THE WAGE STABILIZATION BOARD, in a recent pamphlet, “Wages 
in a National Emergency,” refers to arbitration as follows: “Exercise of Wage 
Stabilization Board jurisdiction in the area of disputes settlement is not in- 
tended and cannot be used either as a substitute for collective bargaining or as 
a replacement for existing agencies of mediation. Nor is there any legal com- 
pulsion at any stage of the proceedings; the keynote of the process is volun- 
tarism.” 
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REVIEW OF COURT DECISIONS 


fem review covers decisions in civil, commercial and labor-man- 
agement cases, arranged under the main headings of: I. The Arbi- 
tration Clause, II. The Arbitrable Issue, 111. The Enforcement 
of Arbitration Agreements, 1V. The Arbitrator, V. Arbitration Pro- 
ceedings, VI. The Award. 


I. THE ARBITRATION CLAUSE 


A partnership for the manufacture of electronic devices had agreed in a 
collective bargaining agreement with a union shop clause to submit any dis- 
putes or grievances to arbitration. When the shop was moved from Manhattan 
to Mineola, Long Island, all of the employees as of that time were offered em- 
ployment at the new location. Eight accepted but eventually gave up their 
employment. At a time when the entire labor force of the employers consisted 
of thirteen persons who were not members of the union, the latter demanded 
their discharge and obtained an award which directed the employers to dis- 
charge all employees who had not applied for union membership. This award 
was confirmed and the judgment affirmed (278 App. Div. 906, see this Journal 
1951 p. 189). In the Court of Appeals, which affirmed without opinion, the 
employers contended that the contract was limited in application to the original 
location of the shop and did not apply to the new location, and that the arbitra- 
tor had exceeded his powers since the nonunion employees had not been allowed 
to vote on the union shop clause. Weisler, as President of Metal Production 
and Novelty Workers Union, Local 28-A, A.F. of L., v. Burns, 303 N.Y. 657. 


Whether an attorney is authorized to bind a party “by annexing to the 
submission executed by respondent the revised statement defining the contro- 
versy to be arbitrated,” was considered a triable issue to determine whether the 
attorney had such authority within the meaning of Sec. 1449 C.P.A. Motty 
Eitingon, Inc. v. H. & J. Export Corp., N.Y.L.J., February 18, 1952, p. 655, 
Schreiber, J. 


Parties to a building contract had agreed that “the decision of the arbitra- 
tors shall be a condition precedent to any right of legal action that either party 
may have against the other.” Nevertheless, “the executory agreement to arbi- 
trate controversies which might arise in the course of the fulfillment of the con- 
tract between the parties is no bar to this [court] action,” was recently stated 
by the Supreme Court of North Carolina, under the old doctrine that “when a 
cause of action has arisen, the courts cannot be ousted of their jurisdiction by 
an agreement, previously entered into, to submit the rights and liabilities of the 
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parties to arbitration or to some other tribunal named in the agreement.” Since 
the arbitration statute of North Carolina (G. S. chap. 1, Art. 45) does not pro- 
vide for the enforcement of future arbitration clauses, the court stated the rules 
as follows : “The agreement of the parties to arbitrate is a contract. The relation 
of the parties is contractual. Their rights and liabilities are controlled by the 
law of contract. A breach of the contract may give rise to a cause of action 
for damages, but the contract itself is not a defense against a suit on the cause 
of action the parties agreed to arbitrate. Carpenter v. Tucker, 98 N.C. 316, 
3 S.E. 831; Sprinkle v. Sprinkle, 159 N.C. 81, 74 S.E. 739. In an action on the 
contract the courts will not decree specific performance of the agreement. 
Neither will they, by indirection, compel specific performance by refusing to 
entertain a suit until after arbitration is had under the agreement.” Skinner v. 
Gaither Corp., 67 S.E. 2d 267 (Supreme Court of North Carolina, Barnhill, J.). 


A corporation whose stock had been wholly owned by three individuals, 
closed its business, divided the assets among the individual stockholders and 
received the certificate of the Secretary of State officially dissolving the cor- 
poration. The corporation, which had been in the business of manufacturing 
polo shirts in Brooklyn, N. Y., had been a member of an employers’ associa- 
tion, which had entered into a collective bargaining agreement with a union 
providing for arbitration of any disputes which should arise between the cor- 
poration and its employees or the union. When two of the stockholders of the 
dissolved corporation went into business in Pennsylvania, and the other began 
the manufacture of men’s woven sports shirts in Brooklyn, the union made a 
demand for arbitration upon the dissolved corporation, charging that the action 
leading to dissolution amounted to a lockout. In granting the stay of arbitra- 
tion, the Appellate Division stated: “The employer’s liability for a ‘lockout’ 
would require its continued corporate existence. A dissolved corporation can- 
not continue in business or furnish employment. The demand for arbitration 
does not appear to assert any claim of damages for fraud.” Knitgoods Workers 
Union, Local 155, International Ladies Garment Workers Union, 276 App. Div. 
621, aff'd. 303 N.Y. 663. 


When a submission limited an arbitration to the specific arbitrators named 
therein, whose signatures were placed upon the document, “the respondent did 
not agree to submit to arbitration before arbitrators other than those specified 
(see Marchant v. Mead-Morrison Mfg. Co., 252 N.Y. 284, bottom of p. 296; 
Somerset Holding Corp’n. v. Taub, 276 App. Div. 864).” A motion to compel 
arbitration was therefore denied. Poenaru v. La Potin, N.Y.L.J., February 15, 
1952, p. 633, Schreiber, J. 


Whether a claim is for extra work or merely, as contended by the other 
party, for added cost entailed in doing the work its subcontract bound it to 
perform, is the very issue to be resolved by arbitration and a motion to stay 
arbitration was therefore denied. Cauldwell Wingate Co. v. Wander Iron 
Works Co., N.Y.L.J., January 9, 1952, p. 105, Hofstadter, J. 


When the ten-day notice of intention to arbitrate pursuant to sec. 1458(2) 
C.P.A. is served personally, and the party fails to apply for a stay of arbitra- 
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tion, such stay cannot be had later since the party is in any event foreclosed 
from putting in issue the making of the contract. Bluds v. Madison Mercantile 
Products, Inc., N.Y.L.J., January 21, 1952, p. 265, Hofstadter, J. 


II. THE ARBITRABLE ISSUE 


A contract of June 16, 1950 for the sale of corporate stock provided 
for arbitration, which agreement was, on October 24, 1950, “canceled and de- 
clared of no further force or effect.” One of the sellers demanded arbitration 
alleging that the execution of the second contract had been induced by coercion 
and duress and, hence, does not operate as a cancellation of the first agreement. 
The Appellate Division Second Department, in reversing, stayed the arbitration 
since the cancellation contract has first to be set aside by action in equity brought 
for that purpose, referring to Remeny, Inc. v. Jolico Textile Co., Inc., 274 App. 
Div. 916, Binger v. Thatcher, 279 App. Div. 650, and In re Worcester Silk Mills 
Corporation, 50 F. 2d 996. Said the court: “The issue of coercion and duress 
in inducing the October 24 contract is not an issue which the parties may be 
said to have intended to arbitrate under the June 16 agreement.” Minkin v. 
Halperin, 279 App. Div. 226, 108 N.Y.S. 2d 945. 


Whether a notice of cancellation of a licensing agreement was effective 
and gave the corporation the right to continue the manufacture of the licensed 
product, without paying royalties is, as stated by the court, “a question ‘arising 
out of or relating to’ a contract, in the words of the arbitration clause. The 
parties agreed to arbitrate all such questions. That plaintiff claims the contract 
has been cancelled does not enable it to avoid the obligation of proceeding with 
the arbitration. In the Matter of Harry Lipman, 289 N.Y. 76 (1942) ; Alpert v. 
Admiration Knitwear Co., Inc., 278 App. Div. 841, 2nd Dept. 1951; Matter of 
Aqua Mfg. Co., Inc. (Warshow & Sons, Inc.), 179 Misc. 949 (Sup. Ct. 1943), 
affirmed 266 A.D. 718 (1st Dept. 1943). See In re Pahlberg Petition, 131 F. 2nd 
968, 970 (2nd Circ. 1942) ; Goldhill Trading & Shipping Co., S. A. Panama v. 
Caribbean Shipping Co., 56 F. Sup. 31, 33 (S.D. N.Y. 1944).” The motion to 
stay arbitration was therefore denied. Schering Corporation v. David Lehr, 
U. S. District Court, S. D. New York, December 12, 1951, Bondy, J. 


A claim of wrongful discharge presents an arbitrable dispute under an em- 
ployment agreement which provided for arbitration of all controversies “under 
the terms of the agreement.” Guggenheim v. Meb Export Co., Inc., N.Y.L.J., 
December 18, 1951, p. 1688, Greenberg, J. 


Obligation to purchase stock presents an arbitrable issue under a com- 
prehensive arbitration clause though it may require the construction of the 
agreement. Said the court: “Certainly the position of the respondents is not 
so utterly untenable that it can be said to create no dispute at all, within the 
Principle of cases such as International Association of Machinists v. Cutler- 
Hammer, Inc., 271 App. Div. 917, aff’d 297 N.Y. 519. The contract containing 
the arbitration clause is admitted. Since the controversy which has arisen is 
within the orbit of the clause, arbitration must follow (Kahn v. Nat. City Bank, 
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284 N.Y. 515). The petitioner’s contention that the contract is no longer in 
effect or has been abandoned merely presents an issue for the arbitrator’s deter- 
mination (Lipman Haeuser Shellac Co., 289 N.Y. 76; Aqua Mfg. Co., Inc. v. H. 
Warshow & Sons, Inc., 179 Misc. 949, aff’d 266 App. Div. 718, leave to appeal 
denied 266 App. Div., 767; City Sewing Center, Inc. v. Portman Sewing Machine 
Co., Inc., N.Y.L.J., September 26, 1951, p. 632, Rabin, J.) nor does a challenge 
of the validity of the respondents’ legal position defeat the right to arbitration 
(Wenger & Co., Inc. v. Propper Silk Hosiery Mills, Inc., 239 N.Y. 199).” Ed. 
Note: See the article on the City Sewing Center case, which was meanwhile 
affirmed, 279 App. Div. 784, supra p. 39. Progress Shoe Co., Inc. v. Rosen, 
N.Y.L.J., December 14, 1951 p. 1650, Greenberg, J. 


Specific performance of a contract, namely, the acceptance of merchandise 
contracted for and the payment of the sums found to be due, can be directed by 
the arbitrators under the Rules of the General Arbitration Council of the Tex- 
tile Industry, Rule XIV providing that “the arbitration may require specific 
performance of a contract.” Eagle Beef Cloth Co., Inc. v. Clinton Cottons, Inc., 
N.Y.L.J., December 18, 1951, p. 1688, Greenberg, J. 


Timely initiation of arbitration under a contract for the sale of a large 
quantity of oil during a four-year period, and the question whether the sales 
agreement was rightfully terminated, are for the arbitrator. Said the Appellate 
Division, in reversing the decision below (digested in this Journal 1951, p. 50): 
“All acts of the parties subsequent to the making of this contract, with its all- 
embracing arbitration clause, which raise issues of fact or law, are exclusively 
within the jurisdiction of the arbitrator (Matter of Lipman, Haeuser Shellac 
Co., 289 N.Y. 76, 80).” Compagnie Francaise des Petroles v. Pantepec Oil 
Company, S. A., 110 N.Y.S. 2d 1. 


A dispute arose between parties who operated a luncheonette. In dissolv- 
ing the partnership, the arbitrators considered that one party alone contributed 
work, labor and services to the partnership and should be compensated. In con- 
firming the award, the court said: “While not specifically in the agreement, 
it was, nevertheless, the proper item of mutual accounting.” Douglas v. Alston, 
N.Y.L.J., December 13, 1951, p. 1630, Greenberg, J. 


Support for minor children cannot become an arbitrable issue between 
the parents when the Children’s Court had ordered the defendant to support the 
two children at a stated sum. In denying a motion for the appointment of an 
arbitrator under a separation agreement of 1949, the court said: “The Children’s 
Court has exclusive jurisdiction in support proceedings properly brought for 
the support of minors. The Children’s Court acts parens patriae. Its orders 
are binding on the parties before it, which orders may not be modified by agree- 
ment. It follows that the motion is denied since any finding by arbitrators 
would be a nullity in this case.” Dianda v. Volkman, N.Y.L.J., February 1, 
1952, p. 454, Hill, J. 


When parties effected an accord of their differences under their contract 
and liquidated it, then “there was no surviving contract to arbitrate nor was 
there an arbitrable issue,” said the Appellate Division in reversing an order 
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which had denied a motion for stay of arbitration. Binger v. Thatcher, 279 App. 
Div. 650. 


Ill. THE ENFORCEMENT OF ARBITRATION AGREEMENTS 


When the time for arbitration, as stipulated in the collective bargaining 
agreement between the union and plaintiff’s employer, had expired, the em- 
ployee is barred from a suit since the arbitration clause is binding upon the 
individual employee. Said the court: “It may well be that this plaintiff, upon 
a proper showing of negligence or fraud or collusion, has a cause of action 
against his union, for its failure to pursue arbitration proceedings for him, but 
it seems clear that he has no action against defendant.” The court distinguished 
American Reserve Insurance Company v. China Insurance Company, Ltd., 297 
N.Y. 322, and Batt v. Lyngert, 92 N.Y. S. 2d 146, where the limited time for in- 
stituting arbitration had not expired (see also this Journal 1951, p. 113). Ott v. 
Met. Jockey Club, N.Y.L.J., December 27, 1951, p. 1782, Hooley, J. 


Contracts for the purchase of pistachio nuts from Turkey provided for 
arbitration by the Association of Food Distributors, Inc. of New York. Buyers 
commenced court actions for alleged anticipatory breach of contracts and pro- 
cured a warrant of attachment upon the seller’s property. Thereafter, the latter 
accepted arbitration initiated by the buyers and participated personally in the 
hearings. He moved later to vacate the attachment but the App. Div. (279 
App. Div. 556) considered that by “participating in an arbitration, he waived 
his right to a trial by action.” This decision was affirmed in a majority decision 
where two judges dissented on the ground “that plaintiffs waived their rights 
under the arbitration clause in prosecuting their action against the defendant 


as they did.” Agress Nut & Seed Co. v. Turkmenilli, Zaloom v. Turkmenilli, 
303 N.Y. 797. 


The Federal Arbitration Act was held inapplicable to collective bargaining 
agreements of workers engaged in interstate commerce. As to the 1947 re- 
enactment and codification of the Arbitration Act, the U. S. Court of Appeals 
Third Circuit stated that by “including the headnote ‘exceptions to operation 
of title,’ Congress had plainly indicated that the statutory phrase ‘nothing herein 
contained’ means nothing contained in Title 9.” This was the holding of the 
same court in Amalgamated Association of Street, Electric, Railway and Motor 
Coach Employees of America, Local Div. 1210 v. Pennsylvania Greyhound 
Lines, 195 Fed. 2d 310 (digested this Journal 1951, p. 248), which was more 
recently followed in a decision where the District Court had stayed the pro- 
ceeding for breach of a no-strike agreement pending arbitration (98 Fed. Sup. 
789). The Court of Appeals held, in reversing on the authority of the Amalga- 
mated Association case, that the Federal Arbitration Act did not give the Dis- 
trict Court an authority to compel arbitration. Pennsylvania Greyhound Lines, 
Inc. v. Amalgamated Ass’n. of Street, Electric Ry., & Motor Coach Employees 


of America, Division 1063, 193 F. 2d 327 (U. S. Court of Appeals Third Circuit, 
January 2, 1952). 
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Notice that the dispute has been submitted to arbitration must be given 
even when a collective bargaining agreement provides that any dispute between 
the parties should be submitted to the adjustment board without the necessity of a 
formal written document, evidencing such submission. In remanding the matter 
to the Adjustment Board for further action, the court said: “There could be no 
effective submission of a dispute to the Adjustment Board without some notice 
to the Union that such dispute was being submitted to the board for determina- 
tion. The provision of paragraph 16-G of the collective agreement for automatic 
submission to the Adjustment Board of any matter which may properly come 
before the board may not be given effect in the absence of notice to the Union 
of the matters which the board was taking into consideration under said para- 
graph and an opportunity to present evidence regarding such matters. In the 
instant case the Union, as far as the record goes, was unaware that the arbitra- 
tors would consider any conduct on its part after February 16, 1951, and never 
had an opportunity of submitting evidence on the subject. The testimony and 
evidence given upon the consolidated hearing of the grievances filed by the 
other newspapers was not binding upon the Union in the separate and distinct 
proceeding initiated by the New York Post.” Matter of Newspaper & Mail 
Deliverers’ Union of New York and Vicinity v. New York Post, Inc., N.Y.L.J., 
February 20, 1952, p. 699, Botein, J. 


Construction contracts between contractors and the principal provided for 
submission of disputes between those parties to arbitration. Invoking this con- 
tractual provision, a stay of proceedings was granted pending arbitration, pur- 
suant to sec. 3 of the Federal Arbitration Act. An appeal from the stay order 
was based on the objection that the issues between the appellants and the sub- 
contractors were not subject to arbitration. It appeared, however, that subse- 
quent to the appeals, a settlement agreement was arrived at by all the parties, 
“the clear effect of which was to compromise all disputes involving the sub- 
contractors, leaving in dispute only the claims of appellants against the Kaiser 
Company. Thus the main objection to the stay orders has been eliminated.” 
The order appealed from was accordingly affirmed. Kaiser v. Kaiser Co., 192 
F. 2d 809 (U. S. Court of Appeals, 9th Circuit). 


If a party commenced an action in which their complaint alleged their 
election to rescind an agreement, that party cannot apply for a stay of a court 
action on the basis of an arbitration clause contained in the agreement, since 
it had “chosen to rescind the agreement.” Shire v. Reine, N.Y.L.J., February 
18, 1952, p. 655, Valente, J. 


A charter party under which S. S. Yozgat was hired for the carriage of a 
cargo of pig iron, provided for arbitration of any dispute arising between the 
parties. The ship did not belong to respondent, but had been chartered by 
him from the owner, an agency of the Turkish government. During the voyage, 
various disputes arose in the course of which the petitioner participated in the 
taking of depositions of witnesses in a suit started by the owner for failure of 
payment of freight and appeared in a court action in which he posted a bond to 
obtain a release of the cargo from seizure. His demand for arbitration after 
he had duly appointed an arbitrator and had requested respondent to do so, was 
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objected to on the basis that petitioner had waived his rights. The court, how- 
ever, held that the acts did not go beyond the mere commencement of a suit, re- 
ferring to The Belize, 25 F. Supp. 663, and La Nacional Platanera, S. C. L. v. 
North American Food & Steamship Corp., 84 F. 2d 881, and that they did not 
constitute a waiver of the right to compel arbitration. Richard Nathan Corp. v. 
P. Diacon-Zadeh, 101 F. Supp. 428 (U. S. District Court S. D. N.Y.), Dimock, J. 


A receiver cannot be appointed by the court, which said: “The existing dis- 
putes between the parties are now in course of arbitration. This provisional 
remedy is not, in the circumstances, available.” In re Fixler, N.Y.L.J., Decem- 
ber 18, 1951, p. 1689, Greenberg, J. 


An application by the Secretary-Treasurer of a Union for the appointment 
of an arbitrator pursuant to a collective bargaining agreement, was contested 
on the ground that the petitioner is not the proper party to institute the pro- 
ceedings. In granting the application, the court said: “Since the petitioner is 
an unincorporated association of more than seven members, the treasurer of 
such association has the right to institute the present proceeding on behalf of 
the individual members of the association. In such respect, section 12 (of the 
General Associations Law, as amended 1932) provides in part: An action or 
special proceeding may be maintained, by the president or treasurer of an 
unincorporated association to recover any property, or upon any cause of action, 
for or upon which all the associates may maintain such an action or special 
proceeding, by reason of their interest or ownership therein, either jointly or 
incommon.” Duffy v. Grodsky, N.Y.L.J., March 5, 1952, p. 897, Murphy, J. 


An order granting a stay of proceedings pending arbitration “does not 
finally determine the action within the meaning of the Constitution,” as stated 
by the Court of Appeals, and a motion for leave to appeal was therefore dis- 
missed. Bartley Contracting Corporation v. Aronna, 303 N.Y. 767. 


A contractor instituted a court action for payments for the erection of a 
building, in spite of an arbitration clause which the owner had invoked pre- 
viously without instituting arbitration proceedings. That clause was not re- 
ferred to in the answer and counterclaim of the owner. After the case was 
set down for trial preemptorily against the petitioner, the latter invoked the 
arbitration clause and asked for a stay of the court proceedings. The court 
denied the motion in saying: “By their respective acts, petitioner and respondent 
waived or abandoned their rights under the arbitration clause in the contract 
(Matter of Zimmerman v. Cohen, 236 N.Y. 15; Nagy v. Arcas Brass & Iron 
Co., 242 N.Y. 97).” Audley Terrace, Inc. v. Alessi, doing business as A. & S. 
Construction Co., N.Y.L.J., December 31, 1951, p. 1815, Cuff, J. 


IV. THE ARBITRATOR 


A submission of an existing dispute to the rules of the American Arbitra- 
tion Association also named an arbitrator. When the vacancy of the named 
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arbitrator occurred, one party refused to proceed with arbitration. An action 
in the City Court between the parties was stayed until arbitration was had. In 
reversing the decision of Special Term, the Appellate Division held: “Agree- 
ment upon an arbitrator was a step in furtherance of the basic and underlying 
agreement to arbitrate. Consequently the disqualification of the named arbi- 
trator relegated the parties to the selection of another arbitrator in accordance 
with the rules under which they had agreed to arbitrate.” Wéalson v. Saffir, 279 
App. Div. 723, 108 N.Y.S. 2d 248. 


Whether certain leather delivered was “sport-rust” and complied with 
contract provisions, is a question which should not be decided by one arbitrator. 
In modifying an order, the Appellate Division, First Department, said: “We 
think the court should have appointed at least two arbitrators familiar with 
the trade in such goods.” Sobral Irmaos S.A. v. Igoma Import & Export Cor- 
poration, 279 App. Div. 773, 109 N.Y.S. 2d 350. 


Disqualification of an arbitrator may be considered waived if the challeng- 
ing party knowingly agreed to the appointment. In a dispute regarding guaran- 
teed profits of farms, the parties each appointed an arbitrator, the one being the 
chief assistant and personal friend of the claimant, the other an attorney of a 
branch of the bank, the assignee of the original agreement. The challenge that 
the arbitrator of the respondent “intends to act as an advocate and champion” 
of the bank was refuted and the petition to remove this arbitrator was denied, 
since the evidence did not show any disqualification and the petitioner, knowing 
of the relations of the lawyer to the bank, had on various occasions during the 
negotiations, confirmed his agreement with the appointment. The respondent 
referred to the case of First National Bank in Cedar Falls v. Clay, 231 Iowa 
703, 2 N.W. 2d 92, where it was said: “Choosing arbitrators wholly disinter- 
ested is an admirable standard to aspire to, but the parties seldom do that, and 
if all awards were set aside in which it was not done, few awards would stand.” 
Cecil v. Bank of America Nat. Trust & Savings Ass’n, 236 P. 2d 408 (Dist. 
Court of Appeals, Fourth District, California; Barnard, P.J.). 


Business dealings of an arbitrator with a party is per se not a ground for 
assailing the validity of an award. Said the court: “If the petitioner was aware 
of this prior to choosing said arbitrator or knew-of it prior to the hearing and 
award of the arbitrators, it made no mention thereof, and raised no objection, 
and cannot be heard now to complain. In any event, such a ground of attack 
is a fallacious one (Meinig Co. v. Katakura & Co., Lim., 241 App. Div. 406) 
. . . Section 1458 of the Civil Practice Act prohibits a party who has partici- 
pated in the arbitration from objecting to confirmation on the ground that there 
was no valid submission or contract. In view of its participation, petitioner may 
object only on one or more of the grounds specified in said provision; upon the 
record before the court none of the listed grounds are available to the peti- 
tioner.” The award was therefore confirmed. Eagle Beef Cloth Co., Inc. v. 
Clinton Cottons, Inc., N.Y.L.J., December 18, 1951, p. 1688, Greenberg, J. 


When parties submit to an arbitration before a layman, they may not 
expect that the arbitrator will follow rules of law. In a case where the award 
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of a professor of industrial relations was maintained, the court said: “It was 
conceded that the arbitrator had no legal training and that both of the parties 
so understood from the time of his selection. Obviously the courts are much 
better equipped for the rendition of strictly legal judgments than could be any 
lay arbitrator who lacks the legal knowledge, stenographic services and appellate 
procedure necessary for strictly legal adjudication. Arbitration by a layman, 
according to strict rules of law, is, in practice, an utterly useless procedure im- 
possible of execution and consequently is not presumed to have been intended by 
the parties unless the contract of submission clearly expresses such an intention.” 
Chase Brass & Copper Co., Inc. v. Chase Brass & Copper Workers Union, 
Local 1565, Superior Court, New Haven County, Waterbury, Conn., February 2, 
1952, King, J. 


Disqualification of one of three arbitrators who had discounted notes 
given by one party of the arbitration to the other creates undoubtedly his interest 
in the outcome of the proceedings. This disqualification, however, may be 
waived when the party knowingly proceeded before the arbitrators. In reversing 
the decision below (digested this Journal 1951 p. 186), the court said in con- 
firming the award: “The possible disqualification of one of the three arbitrators, 
on the ground of his interest in the outcome of the proceeding, was waived.” 
Lastmor Products Mfg. Corp. v. Storozum, 279 App. Div. 748, 108 N.Y.S. 2d 317. 


U.S.S.R. Foreign Trade Arbitration Commission in Moscow was men- 
tioned as an arbitral body in a contract between the purchasing agency of the 
Soviet Union, the New York corporation Amtorg, and a Pennsylvania firm, in 
case disputes could not be settled between the buyer’s and seller’s representatives 
in New York. The Pennsylvania corporation asserted that it was ignorant of 
the fact that the arbitral body in Moscow was composed of persons designated 
by the Presidium of the All-Union Chamber of Commerce, which in turn was 
controlled by a governing body largely composed of representatives of various 
Soviet government organs. The nomination of the arbitrator was declared void 
(197 Misc. 398, 94 N.Y.S. 2d 651) because the Arbitration Commission, being 
an instrumentality and agent of the common principal, namely, the Soviet Union, 
was disqualified from acting. The court, however, held that the obligation to 
arbitrate survived the disqualification of the arbitrator named by the parties, and 
agreed to name an arbitrator, if the parties failed to agree on one within ten 
days. This order was modified by the App. Div. (277 App. Div. 531, 100 N.Y.S. 
2d 747, digested this Journal, 1951, p. 53), without prejudice to renewal of the 
motion if it became impossible or impracticable to conduct the arbitration in 
Moscow. The court stated that arbitrators, unlike judges, are not disqualified 
because of an interest in the result if that circumstance has been disclosed to the 
other party. Though the plaintiff may not have known in detail about the con- 
stitution of the arbitral body, it was chargeable with notice that such an organiza- 
tion would not be able to function in the Soviet Union without an over-all control 
by the Soviet Government. No fraud or deception had been shown on the part 
of Amtorg in inducing the Pennsylvania corporation to agree to the designation 
of the Foreign Trade Arbitration Commission in Moscow. After a motion to 
dismiss the appeal was denied by the Court of Appeals of New York (303 N. Y. 
724, 103 N.E. 2d 342), a further motion was denied since “the moving party has 
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failed to show that visas are not obtainable or that it has become impossible or 
impracticable to conduct the arbitration in accordance with the arbitration agree- 
ment and the order of the Appellate Division in October, 1950.” Amtorg Trad- 
ing Corp’n v. Camden Fibre Mills, Inc., N.Y.L.J., January 16, 1952, p. 206, 
Corcoran, J. 


Removal of an arbitrator, named in an exclusive license agreement for 
the manufacture and sale of a toy, is subject to the equitable power of the court 
when the agreement itself contemplated that, in the event of “the death, insanity, 
resignation or removal” of the named arbitrators, arbitration should be con- 
ducted under the Rules of the American Arbitration Association. The named 
arbitrator, who at the time of the agreement was attorney for both parties, was 
considered disqualified by the court, all the more as he had induced the other party 
to make a settlement offer which was rejected by his client. The Court referred 
to Mayor of the City of New York v. Butler, 1 Barbour’s Supreme Court Reports 
325, where the court stated on p. 336: “An appointment originally good may be- 
come void by subsequent events. Had one of the arbitrators, after the selection, 
and before making the award, become deranged, or interested in the subject 
matters of the claim, either event would have rendered him incompetent and 
virtually annulled his appointment.” Palmer Plastics, Inc. v. Rubin, N.Y.LJ., 
October 29, 1951, p. 1034, Di Giovanna, J. 


Tests were made by arbitrators in the absence of the parties, not for the 
purpose of confirming views which they had already arrived at as to the quality 
of the merchandise, but because the arbitrators were not sufficiently convinced 
that the quality of the merchandise was defective to be willing to make an award 
to that effect without further test. Since the latter cannot be made without 
knowledge or consent of both parties, the court vacated the award, in distinguish- 
ing Tutein, Inc. v. Hudson Valley Coke & Products Corp’n. (230 App. Div. 419, 
aff’d 256 N.Y. 530), dealing with “only a casual inquiry of the arbitrator con- 
cerning a trivial matter not directly in issue’; Horowits v. Kaplan (221 App. 
Div. 567, reversed on other grounds 248 N.Y. 547), where the alleged misbe- 
havior consisted of a re-inspection by one of the arbitrators of merchandise which 
all three arbitrators had examined during the hearings with the consent of all 
parties and where “there were therefore no independent inquiries”; and Robins 
Silk Mfg. Co., Inc., v. Consol. Piece Dye Works (224 App. Div. 83), where the 
inspection made by one of the arbitrators was “agreeable to everyone concerned.” 
E, Millius & Co., Inc. v. Regal Shirt Corp’n, N.Y.L.J., March 3. 1952, p. 849, 
Schreiber, J. 


Misconduct of an arbitrator may be found in an alleged remark to another 
arbitrator in the absence of the parties and before hearing the evidence, that 
“this was simply a case of petitioner trying to renege on its contracts because of 
a drop in the market.” The court stated that “a refusal to hear evidence or a 
determination to disregard it, is misbehavior requiring that the award be an- 
nulled.” The court referred to Turnbull v. Martin, 37 How. Pr. 20, and to 
Matter of Friedman, 215 App. Div. 130, where it was said on p. 135: “Every 
litigant is not only entitled to present his claims to an impartial judge, but to 
one who by no act on his part has justified a doubt as to his impartiality.” A. M. 
Perlman, Inc. v. Raycrest Mills, Inc., N.Y.L.J., January 3, 1952, p. 27, Eder, J. 
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In a dispute on a ten-year lease agreement where the parties had agreed 
in open court to submit a controversy on the disposition of a deposit to arbitra- 
tion, the Supreme Court of Florida said: “The fact that the arbitrator selected 
by the lessee resigned prior to the entry of the award does not, per se, invalidate 
the award. One arbitrator, or a minority of arbitrators, cannot, after a dispute 
has been fully submitted to a board of arbitration, defeat an award by resigning, 
withdrawing, or otherwise refusing to participate in the hearings, since under 
our statute a majority of the arbitrators are authorized to enter the award. 
Section 57.05, Florida Statutes, F.S.A. See Republic of Colombia v. Cauca Co., 
190 U.S. 524, 23 S. Ct. 704, 47 L.Ed. 1159. However, we do not think the 
statute has changed the common-law rule that all arbitrators shall sit at the 
hearings and hear the evidence; and we have no doubt that the exclusion of one 
of the arbitrators from the hearings would be such ‘misbehavior’ as to justify 
setting aside the award signed by the other arbitrators.’ The Court further 
referred to Brown’s Executors v. Farnandis, 27 Wash. 232, 67 P. 574, where it 
was said: “While arbitrators are not required to proceed with the formalities of 
a court, they must proceed in such a manner as to give a full hearing to each of 
the parties, not only upon the several items of the claim presented by himself, 
but also upon the claim of his adversary, and upon the evidence adduced in sup- 
port of that claim. This they cannot do without hearing a party and his witness 
in the presence of the opposing party. Unless this right is waived by the party, 
either in the agreement of submission or by conduct amounting to a waiver, an 
award made under such circumstances is clearly void.” Cassara v. Wofford, 55 
Southern Reporter 2d 102 (Supreme Court of Florida, Roberts, J.). 


V. ARBITRATION PROCEEDINGS 


A steel subcontractor in dispute with a building contractor for the con- 
struction of high school buildings in Long Island, entered, on the court’s sugges- 
tion at a pre-trial conference, into an arbitration agreement whereby three arbi- 
trators “shall meet at the times and places in New Jersey that shall be mutually 
arranged by them and the attorneys herein,” and that “said arbitrators shall be 
authorized to make such examination of the premises involved as they may deem 
necessary and proper, provided that all three of them shall be present at the time 
or times thereof.” The award was challenged on the ground that the arbitrators 
met on two occasions in the State of New York, and that one of the arbitrators 
went alone to the site of the construction which gave rise to the litigation. The 
court held, however, that the conferences outside of the state of New Jersey 
were not in violation of the agreement “since they occurred after all of the testi- 
mony had been taken at meetings held within the State. ... There was no 
Provision in the articles prohibiting the arbitrators’ holding further meetings 
amongst themselves to consider the evidence submitted, and the attorneys, know- 
ing of these conferences, by their conduct acquiesced in their being held outside 
of the State and cannot complain.” However, the unanimous award, under a 
submission requiring but a majority award, was vacated because of the violation 
of the specific agreement that any examination of the premises might be made 
only if all three arbitrators were present. The court held it immaterial whether 
the arbitrator learned any new or additional facts as a result of his visit, referring 
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to Safir v. Wilson, 100 N.Y.S. 2d 263 (digested in this Journal 1951, p. 54) and 
Horowitz v. Kaplan (248 N.Y. 547) in stating: “The obligation of arbitrators, 
like that of jurors, is to act fairly and impartially and to determine the cause 
upon the evidence adduced before them at the hearing. They have no right to 
consider facts excepting as submitted in the evidence at the hearings and it is 
misconduct for them to seek outside evidence by independent investigation. An 
arbitrator acts in a quasi-judicial capacity and must render a faithful, honest and 
disinterested opinion upon the testimony submitted to him.” Fred J. Brotherton, 
Inc. v. Kreielsheimer, 83 A. 24 707 (Supreme Court of New Jersey, Wachenfeld, 
J.). 





Refusal of the arbitrator to postpone hearings to enable respondent’s presi- 
dent to confer with its attorney to get his advice as to its rights and the method 
of presenting its side of the controversy to the arbitrator, is no reason for vacating 
the award when respondent himself had objected to the proposal of petitioner 
that either party be represented by counsel at the hearing under the Rules of the 
National Federation of Textiles, and had given express notice that it would not 
be represented by counsel. Moreover, the respondent had received two adjourn- 
ments on the condition, in a written stipulation, that “no application shall be 
hereafter made by either party for any further adjournments, and the above con- 
troversy shall be heard and determined on the next adjourned date.” Galey & 
Lord, Inc. v. A. M. Perlman, N.Y.L.J., December 27, 1951, p. 1775, Greenberg, J. 





When “two of three arbitrators selected by the parties have in fact refused 
to proceed with the arbitration it is plain that there can be no arbitration unless 
the parties make a new agreement,” said the court, in vacating a stay of pro- 
ceedings as “obviously improper under these circumstances.” Pahmer v. Zelig, 
N.Y.L.J., December 11, 1951, p. 1590, Walter, J. 





Failure of the arbitrator to be sworn voids an award since the legislative 
direction of the Florida arbitration statute (sec. 57.03) is mandatory. Said the 
Supreme Court of Florida: “The law is well settled that arbitrators exercise 
judicial functions, and, while not eo nomine judges, they are in fact judicial 
officers.” The Court further referred to F. & V. Benjamin Co. v. Royal Mfg. 
Co., 172 La. 965, 136 So. 19, Frajer v. Chernofsky, 278 App. Div. 798, 104 N.Y.S. 
2d 215, and to Inslee v. Flagg, 26 N.J. 368, 69 Am. Dec. 580, where it said: “The 
Legislature doubtless designed to give to every party who submitted his con- 
troversy to arbitration the protection which the law affords to every party liti- 
gant, viz. the oath of the tribunal by which his rights are to be adjudicated.” 
Cassara v. Wofford, 55 So. 2d 102 (Supreme Court of Florida, Roberts, J.). 


When consent of the then respective counsel for the parties was given 
specifically “on condition that arbitration be had before the American Arbitration 
Association,” and the court order entered so provided, the present counsel and the 
respective parties have to proceed in accordance with that order. D. Alper Com- 
pany, Inc. v. Southametco Inc., N.Y.L.).. January 23, 1952, p. 307, Hammer, J. 


The attorney of the union does not have to be used by a party who is no 
longer a member of the union; it may appear with an attorney of its own 
choosing. Said the court: “The union may appear as amicus curiae, in order to 
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protect its right under this contract.” Warner Furniture, Inc. v. Segal, N.Y.L.J., 
February 14, 1952. p. 611, Benvenga, J. 


When a criminal case is being tried, it is within the discretion of the 
arbitrators to adjourn the arbitration or hold it in abeyance until after the con- 
clusion of the criminal trial. In denying a motion to stay arbitration, the court 
said: “The arbitrators are free to postpone the hearings before them. It is 
assumed that the arbitrators will not permit the arbitration to impede or em- 
barrass the due prosecution of the criminal case.” Rhodes v. Len Sportswear 
Co., N.Y.L.J., January 15, 1952, p. 187, Hofstadter. J. 


VI. THE AWARD 


Punitive damages were awarded under a collective bargaining agreement 
providing for arbitration of disputes and grievances by an adjustment board com- 
posed of an impartial chairman, two members designated by the union, and two 
members designated by the Publishers Association of New York City. In viola- 
tion of a no-strike provision. a forty-eight minute strike of circulation employees 
occurred on the issue of whether the papers had the right to hire workers from 
the waiting lists. The award, which granted actual damages of $2,000 against 
the union, also granted punitive damages in the sum of $5,000 which were not to 
become due and payable unless and until the Adjustment Board, during the 
balance of the term of the collective agreement, should find that the union had 
again violated the no-strike provision at the same time. The collective bargain- 
ing agreement expressly gave the Adjustment Board “the power to impose 
damages, money or other penalties upon any party heretofore found guilty of a 
violation of any of the terms, conditions or provisions hereof.” On the challenge 
that New York courts would not permit an award of punitive damages in actions 
for breach of contract, the court maintained the award in stating: “It is well 
settled that arbitrators, in the absence of an express requirement to the contrary 
in the submission to arbitration or in the contract providing for arbitration, need 
not follow legal principles, as stated by judicial decisions. Indeed, in many, if 
not in most instances, arbitrators are not lawyers and could not very well be 
expected to be versed in the law. In Matter of Pine St. Realty Co., Inc. v. 
Coutroulos (233 App. Div. 404), the Appellate Division of this department said 
(p. 407) : ‘Where parties select an arbitrator to pass upon a controversy arising 
between them, his determination, both as to law and as to the facts, is not review- 
able as though the matter were conducted according to the law of the land in a 
judicial court... . He has merely to keep within the submission of the con- 
troversy and avoid fraud, corruption, or misconduct affecting his award, to 
render it impregnable. ... Errors, mistakes, departures from strict rules, are 
all included in the arbitration risk.” The court referred to Sturges, On Com- 
mercial Arbitrations and Awards (1930), where it is said on page 500: “Judicial 
opinion, as it is expressed in the cases, is uniformly to the effect that under an 
unrestricted submission arbitrators are not required to decide ‘according to law.’ 
They may ‘disregard the strict letter of the law.’ More particularized, the rule 
may be stated as follows: That it is not sufficient cause to defeat the conclusive- 
ness or the enforcibility of an award or to vacate an award in direct proceedings, 
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that a court of law or of equity would have decided differently on some par- 
ticular point or upon the whole case.” The court also said: “The reluctance of 
our courts to grant punitive damages in actions for breach of contract is not 
based upon the public policy of our state. In Loucks v. Standard Oil Co. (224 
N.Y. 99), the Court of Appeals, in an action by Mr. Justice Cardozo, said (p. 
112): ‘We have no public policy that prohibits exemplary damages or civil 
penalties. We give them for many wrongs.’” The court also referred to 
Mencher v. Geller & Sons (276 App. Div. 556, digested in this Journal, 1950, p. 
153), where an arbitrator’s award granting punitive damages for breach of 
contract was maintained. As to the objection that the award is not final, the 
court said: “The mere fact that instead of directing unconditional payment of 
the $5,000 forthwith, the arbitrators gave the Union an opportunity to avoid 
paying the punitive damages by complying with the collective agreement for the 
balance of its term, does not deprive the aw.rd of finality, definiteness or cer- 
tainty. The event upon which the award was to become payable was definitely 
fixed, viz., a finding by the adjustment board of a subsequent violation of the 
collective agreement by the Union.” Matter of Publishers’ Assn. of N.Y. City 
and News Syndicate Co., Inc. v. Newspaper and Mail Deliverers’ Union of 
N.Y. and Vicinity, N.Y.L.J., February 20, 1952, p. 699, Botein, J. 


The setting up of new standards of production upon the basis of which 
bonus rates are paid was considered in an award of a sole arbitrator which the 
court maintained in stating: “In the memorandum accompanying the instant 
award there is a somewhat philosophical discussion such as might be expected 
of a professor of industrial relations and perhaps some language indicative of an 
effort to assuage the fears and feelings of that one of the parties who had em- 
ployed him against whom the award was to run. Such things are to be ex- 
pected from laymen. However, there is nothing in the memorandum which 
discloses that the arbitrator abandoned his duties and in fact acted in the 
capacity of a mediator, or that he did not honestly and in good faith attempt 
to carry out his duties under the contract of submission. There is nothing which 
shows that the statements in his discussion concerning labor policy and possible 
end results flowing from his decision if generally followed in other similar 
situations, were controlling factors in his mind in reaching his decision. The 
admission that he found the question perplexing and difficult of solution is com- 
mendable candor.” Chase Brass & Copper Co., Inc. v. Chase Brass & Copper 
Workers Union, Local 1565, Superior Court, New Haven County, Waterbury, 
Conn., February 2, 1952, King J. 


A contract for the delivery from France of crimson clover seed of stated 
specifications “guaranteed to pass the Federal Seed Law” provided for “arbitra- 
tion in London as per rules of American Seed Trade Association (Edition 
1948).” Admission of the seed into the United States was refused because of 
its low germinating capacity and in a court action parties were relegated to 
arbitration (see this Journal, 1951, p. 245). The London award was confirmed 
with modifications, since “the arbitrators had no jurisdiction to make an award 
predicated on the absence of right in the plaintiff to secure the attachment or 
to assess damages against the plaintiff for having secured it.” Cerf v. La Maison 
du Paysan du Sud-Ouest, N.Y.L.J., February 14, 1952, p. 611, Hofstadter. J. 
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Whether the prior conduct of the petitioner constitutes a repudiation of 
the contract which may justify the respondent’s refusal to perform further its 
obligations under the contract, has not to be expressly determined in an award, 
when the arbitrators found in favor of the petitioner and directed the respondent 
to pay for the merchandise that the respondent had purchased. This was, said 
the court, “necessarily a determination adverse to all of respondent’s conten- 
tions.” The motion to set aside the award as indefinite and incomplete was 
therefore denied. Galey & Lord, Inc. v. A. M. Perlman, Inc., December 27, 
1951, p. 1775, Greenberg, J. 


Failure to render an award within the statutory time limit does not in- 
validate an award. The Connecticut Statute provides in §608(a) of the 1949 
Supplement that “after a matter has been fully heard, the Board (State Board 
of Mediation and Arbitration) by a majority of its members, shall, within 15 
days, render a decision thereon in writing.” Said the Superior Court of Errors: 
“We need not determine whether the words ‘after a matter has been fully heard’ 
refer to the day when the introduction of evidence was completed or to the time 
of the final executive session called for the purpose of considering the evidence. 
This follows from our view that the statutory time limitation is directory and 
not mandatory. A statute similar to §608a was so construed by the Supreme 
Court of Michigan. Pingree v. State Court of Mediation, 130 Mich. 229, 233, 
234, 89 N. W. 943. Provisions designed to secure order, system and dispatch in 
proceedings are generally held directory unless accompanied by negative words. 
Morey v. Hoyt, 65 Conn. 516, 524, 33 A. 496. ... In determining whether a 
statute is mandatory or merely directory, the most satisfactory and conclusive 
test is whether the prescribed mode of action is of the essence of the thing to 
be accomplished, or in other words whether it relates to matter of substance o1 
to matter of convenience. Gallup v. Smith, 59 Conn. 354, 358, 22 A. 334. 
Viewed in the light of this test, the provision of §608a is directory. It relates 
to procedure. The language is affirmative in character and such as would 
naturally be used to secure prompt dispatch of the arbitration. The statute 
contains nothing which expressly invalidates a belated award or which inferen- 
tially makes compliance therewith a condition precedent. The provision is not 
of the essence of the thing to be accomplished. . . . An omission in §608a gives 
a further clue to the legislative intent. In the general arbitration statute (not 
here involved). there is the significant provision which expressly declares an 
award to be of no legal effect if not made within sixty days from the time when 
the arbitrator was empowered to act. General Statutes §8159. No comparable 
provision is incorporated in §608a. Its requirements, we hold, are merely direc- 
tory.” International Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America, Local 145 v. Irving Shapiro, 138 Conn. 57 (Supreme 
Court of Errors, O’Sullivan, J.). 


Performance of restrictive covenants regarding the sale of a business can 
be enforced by arbitrators particularly when the arbitration clause referring to 
AAA rules expressly stated that “said arbitrators may, in their award, recom- 
mend the granting of equitable or other injunctive relief as may be suitable.” 
The court confirmed the award in saying: “... there is nothing before the 
court to suggest, much less persuade, that the relief sought by the petitioners 
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will operate otherwise than an injunction customarily issued to enforce a re- 
strictive covenant. Precedent permits equitable relief based on an arbitration 
award (Matter of Albert, 160 Misc. 237, Matter of Freydberg Bros., Inc. 
(Corey), 177 Misc. 560, aff’d 263 App. Div. 805; see also Matter of Devery 
(Daniels & Kennedy, Inc.), 266 App. Div. 213). In the circumstances, the 
arbitration is not to be frustrated by imposing on the petitioners the burden 
of beginning a new action to secure what, by the award, has already been de- 
termined to be their due.” Young v. Deschler, N.Y.L.J., February 20, 1952, 
p. 699, Hofstadter, J. 


A contractor who had filed a suit to foreclose a mechanic’s lien, agreed 
with the owners to arbitration and that the decision of three named arbitrators 
should be final and entered as a judgment in the foreclosure action. A unanimous 
award in favor of the contractor was challenged on the ground that no notice 
of motion for an order confirming the award had been served upon the owners 
in compliance with Section 1287 of the California Court of Civil Procedure. 
Since the stipulation provided that “upon arriving at a decision, the amount 
determined to be due shall be entered as a judgment in favor of the party found 
to be entitled in the within action,” the challenge was refuted, the court saying 
that “the stipulation contains no reference to the arbitration sections of the code 
and there is nothing in it indicating that proceedings would be taken to confirm, 
vacate, modify or correct the award in accordance with the provisions of said 
sections.” It was further said: “The parties herein, by mutual consent, sub- 
mitted to arbitrators the determination of the amount, if any, due the plaintiff 
and agreed that the award when made should be entered and filed as a judgment 
of the court. It is our opinion that the award made is governed by the same 
rules that would have governed a confession of judgment had such confession 
been made in court by the defendants and accepted by the plaintiff, and where, 
as here, there is a stipulation fer the entry of judgment, it was properly entered 
as upon a plea of confession.” Pawling v. Malley, 237 P. 2d 663 (District Court 
of Appeal, Fourth District, Calif., Mussell, J.). 


In accordance with the terms of a standard appraisal clause in a fire in- 
surance policy, an agreement was entered into to fix the value of the premises 
and the amount of loss. Since there was no agreement that when such amount 
is determined judgment is to be entered thereon, a motion to confirm the award 
and to enter judgment thereon was denied by the App. Div. which said, in re- 
versing: “There was no agreement to arbitrate all controversies between the 
parties, as is authorized by Article 84, Civil Practice Act, and there is no power 
in the court to enter judgment upon the appraiser’s award, in the absence of con- 
sent of the parties. The amendment to section 1448, Civil Practice Act, by 
chapter 288 of the Laws of 1941, empowers arbitrators to determine valuations 
and appraisals when authorized by agreement of the parties but does not require 
that the agreement in suit be treated as an agreement to arbitrate all the con- 
troversies that may exist between the parties under Article 84, Civil Practice 
Act.” Sigelman v. Travelers Fire Ins. Co., 279 App. Div. 771, 109 N.Y. 
2d 115. 


Discharge of an employee who was also a union official was modified by 
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an arbitral award into a suspension for three weeks for misconduct in connec- 
tion with a one-day sit-down strike in violation of the collective bargaining 
agreement. Such modification was challenged by the company, but the court 
held itself without authority to modify the award, and said: “What the arbi- 
trator has done is supported by competent evidence and his findings and award 
are not contrary to law nor to the terms of the agreement.” The court referred 
to Kingston Coal Corp’n v. Glen Alden Coal Co., 312 Pa. 546, where the Supreme 
Court said on p. 553: “This finding was made after consideration of all evidence 
submitted at the hearing, and we are not at liberty to contradict it, even if we 
felt so inclined, since the parties have agreed that the decision of the arbitrator 
shall be final and binding. ‘The general rule undoubtedly is that, unless re- 
stricted by the agreement of submission, arbitrators are the final judges of both 
law and fact, and an award will not be reviewed or set aside for mistake in 
either. And this is the reasonable view, for a contrary holding would mean that 
arbitration proceedings, instead of being a quick and easy mode of obtaining 
justice, would be merely an unnecessary step in the course of litigation, causing 
delay and expense, but settling nothing finally.’ P.O.S. of A. Hall Assn. v. 
Hartford Fire Ins. Co., 305 Pa. 107, 116-117.” Reading Tube Corp’n. v. Steel 
Workers Federation, No, 22, 17 L.A. 766 (Pennsylvania Court of Common 
Pleas, Berks County, Mays, P.J.). 


An award directed the delivery of unidentified material “covered by the 
contract” and payment therefor. There was no determination that the material 
actually delivered complied with the contract. Since the award did not “direct 
that the material to be delivered is to be the same as that shipped by petitioner 
and rejected by respondent prior to the arbitration,” the matter was remitted 
to the arbitrators for further proceedings, on the authority of In re Albert 
Pfeiffer, Inc., 222 App. Div. 62. In re Princeton Rayon Corp’n. N.Y.L.J., 
January 29, 1952, p. 388, Botein, J. 


Omission in an award that the reassignment of the copyright from the 
defendant to the plaintiff be made subject to the agreements, rights vested in 
foreign publishers and domestic licenses, if any, as provided in Songwriters 
Protective Association’s contract, cannot be corrected by modification of the 
award pursuant to sec. 1462(4) C.P.A. Since such omission is not one of form, 
but of substance (Matter of De Caro, 263 App. Div. 839), the matter was to be 
remitted to the arbitrators with respect to said omission. Don Reid v. Bristol 
Music Corporation, N.Y.L.J., December 10, 1951, p. 1577, Swezey, J. 


A money award did not specify how much each employee is to receive or 
name the employees to receive the same. The matter was therefore returned 
to the same arbitrator for further action. O’Connell, As President of Local 584 
of the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, A.F.L. v. Babylon Milk & Cream Co., Inc., 279 App. Div. 
744, 109 N.Y.S. 2d 170. 


A fair rental award would bar any action to recover alleged overpayment 
ot rent, if a copy has ever been delivered to the tenant, as contended by the 
landlord. “It would be conclusive on the issue as to the excessiveness of the 
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rent (see also Estro Chemical Co. v. Falk, 303 N.Y. 83, 87),” said the App. 
Div. Second Dept. Nels Realty Corporation v. Christensen, N.Y.L.J., February 
13, 1952, p. 593. 


Non-confirmation by the court of a fair rental award does not deprive it 
of its validity. Said the Appellate Division: “The fact that there was no con- 
firmation of the award by any order of the court would not alter the result, 
especially where, as here, the parties adopted it by executing a lease upon the 
terms called for by the award.” Continental Ribbon Cutters, Inc. v. Long 
Properties, Inc., 279 App. Div. 651, 108 N.Y.S. 2d 130. 


When moving papers in an arbitration between landlord and tenant for 
the fixing of fair rental value showed that the award was delivered to the attor- 
ney of the plaintiff, then no attack can be made on the award after three months 
from the date of the delivery, on the authority of Heidelberg v. Cooper, 300 
N.Y. 502, and Raven Electric Co., Inc. v. Linzer, 302 N.Y. 188, since “any 
cause of action would be barred by this period of limitation.” Chandler v. Cobb, 
279 App. Div. 636, 107 N.Y.S. 2d 717. 


When no award of interest was made, the court cannot enter a judgment 
on such amount, since “Section 480 of the Civil Practice Act does not apply to 
awards in arbitration proceedings.” Circle Floor Co. v. Katz-Fifth Avenue 
Corp’n., N.Y.L.J., February 28, 1952, p. 803, Valente, J. 


A supplemental award for money only can be had under the Rules of tha 
National Federation of Textiles if the arbitrators determined that their previous 
award, which was not for money only, had not been complied with. If a party 
resisted the submission of the issue of compliance to the arbitrators, it must be 
deemed to have waived its right to further arbitration, and a motion for a stay 
of court action pending arbitration was therefore denied. Bennington Corp’n. 
v. Citation Fabrics Corp’n., N.Y.L.J., February 29, 1952, p. 825, Schreiber, J. 


“Mitigating the punishment meted out to the employee by the employer 
from a discharge to a disciplinary lay-off of four months,” was an improper 
award of an arbitrator to whom the case submitted was only whether the em- 
ployee had been improperly discharged. Said the court: “In determining that 
question, the arbitrator was only called upon to say whether the rule of the 
employer was reasonable and whether the employee had violated the rule. Hav- 
ing determined this issue in favor of the petitioner, the arbitrator had no author- 
ity under the issue submitted to him to change the punishment specified in the 
company’s rule (Matter of arbitration between Jack Morantz et al. v. Samuel 
Berliant, 275 App. Div. 873).” American Safety Razor Corp’n. v. Amalgo- 
mated Machine, Instrument & Metal Local 475, N.Y.L.J., October 30, 1951, 
p. 1055, Nova, J. 
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PUBLICATIONS 


Fourth Annual Conference on Labor, New York University, edited by Pro- 
fessor Emanuel Stein. These Articles on Labor in a Mobilization Economy are 
contributions of outstanding speakers at the Conference held in May 1951, whose 
lectures are extended through footnotes, citations and further addenda. Ar- 
bitral issues are thoroughly dealt with in their various aspects, especially the 
function of the arbitrator under wage stabilization and problem areas under 
wage controls. New York: Matthew Bender & Co., 1951, 627 pages, $8.50. 


Pattern for Industrial Peace, by William Foote White. The relations of In- 
land Steel Container Company in Chicago with its local union of the United 
Steelworkers of America, are the background of this case study in which gen- 
eral principles of human relations are most vividly discussed and commented 
upon. New York: Harper & Brothers, 1951, 246 pages, $3.50. 


Union Solidarity. The Internal Cohesion of a Labor Union, by Arnold M. 
Rose. This very interesting study deals with member participation in the ac- 
tivities of the union, the extent to which members agree with union policies, 
their loyalty and attitude to minority groups. Not less than 72 tables give most 
revealing findings, based primarily on the largest union local in St. Louis, 
Teamsters Local 688. Minneapolis: University of Minnesota Press, 1952, 209 
pages, $3. 


Industrial Conciliation and Arbitration in Great Britain, by Ian G. Sharp. 
This is a historical description of the development and present organization of 
conciliation and arbitration in seven major British industries, detailing manifold 
legislative steps from the middle of the nineteenth century to the present. Con- 
siderable annotation and references to further source material make the book 
most valuable for any comparative study of the development of methods for the 


settlement of industrial disputes. London: George Allen & Unwin, 1950, 466 
pages, 25 s. 


International Civil Procedure Law, by Erwin Riezler. This first modern 
treatise, in German, on an important aspect of private international law in its 
Many ramifications, devotes the tenth chapter to arbitration tribunals and 
awards, taking into consideration both common-law and civil law developments. 
Ample research is always evident but never allowed to detract from a concise 
treatment of the various subjects of proof of foreign law, status of foreigners in 
civil actions, recognition and execution of foreign decrees, and judicial assist- 
ance, An indispensable source for any further studies of international pro- 
cedural problems. Berlin: de Gruyter, 1949, 710 pages, DM 30. 


Law and Society in the Relations of States, by P. E. Corbett. A new ap- 
Proach to the many ever-changing problems of international law considers the 
realization of common interests more important than the drafting of conventions, 
among them the old-fashioned exclusion of “non-justiciable” disputes from in- 


ternational arbitration. New York: Harcourt, Brace and Company, 1951, 337 
pages, $4.75. 
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Law and Social Action, by Alexander H. Pelekis. This collection of essays, 
edited by Milton R. Konvitz, contains many original and challenging thoughts 
and a realistic attitude toward actual problems of the role of law in modern 
society. A paper on the relations between law and state in an Israeli common- 
wealth advocates a Jewish Arbitration Court for the voluntary settlement of 
disputes. Ithaca, N.Y.: Cornell University Press, 1950, 272 pages, $3.50. 


State Insolvency and Foreign Bondholders, by Edwin Borchard and William 
H. Wynne. The first volume of this important publication on General Prin- 
ciples, written by the late Professor Borchard of Yale, deals with the wide sub- 
ject of international government loans, their default, the remedies of bondhold- 
ers, financial control and the readjustment of governmental default. The second 
volume comprises Selected Case Histories, both of Latin American bond de- 
faults and European and North African debtors. Scholarship and unusual re- 
search are the background of a most illuminating analysis, in which arbitration 
clauses in use in intergovernmental agreements are not overlooked (p. 36 seq.). 
The numerous references and notes are a goldmine for further research into 
this subject of ever-growing importance in international economic relations, 
New Haven, Conn.: Yale University Press, 1951, 2 vols., 381 and 652 pages, 
$25.00. 


Reports to the Third International Conference of Comparative Law. Ger- 
man contributions to this Conference, held in London in 1950, comprise four 
volumes covering many aspects of private and public law. Among topics of 
special interest may be mentioned: Nationalization and Private Property (Paul 
Leverkuehn), Public Policy in International Private Law (Hans Doelle), In- 
ternational Tribunals and Private Interests (Ernst Wolff, who also gives due 
consideration to arbitral questions), Right to Strike and its Restrictions (Hans 
Nipperdey), and Contempt of Court (Murad Ferid). Ample references and 
notes facilitate use of the Reports for comparative studies of the various ques- 
tions. Berlin: de Gruyter, 1950, 4 vols., 995 pages. 


Foreign Relations of the United States, 1934. Volume I: General. British 
Commonwealth. Volume II: Europe, Near East, Africa. Many of the docu- 
ments in the first volume, released in December 1951, relate to political and eco- 
nomic aspects of disarmament and the preparation of the London Naval Confer- 
ence of 1935, while the second volume reflects world developments under the 
impact of the Nazi movement in Germany. Arbitral issues appear in the ef 
forts to conclude settlements of claims with Germany, Greece and Turkey, and 
in negotiations on certain intergovernmental debts due the United States from 
World War I. Washington, D. C.: Superintendent of Documents, 1951, 2 vols. 
1030 and 1002 pages, $3.75 each. 








